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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

ORAL ARGUMENT REQUESTED 

PLAINTIFFS’ COMBINED RESPONSE IN OPPOSITION TO PENINSULA 
TOWNSHIP’S MOTIONS TO DISMISS PLAINTIFFS’ CLAIMS PURSUANT TO 

RULES 12(b)(1) AND 12 (h)(3) FOR LACK OF SUBJECT MATTER JURISDICTION 
(ECF NO. 458, 459, 462, AND 463.) 
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I. INTRODUCTION 

Peninsula Township filed two motions for summary judgment on the Wineries’ 

constitutional claims.  ECF Nos. 458 and 459 relate to the Farm Processing Facilities, while ECF 

Nos. 462 and 463 address the Winery Chateaus and Remote Winery Tasting Room.  Both motions 

argue mootness and ripeness.  The Wineries answer both in this consolidated response.   

II. FACTUAL BACKGROUND 

A. The Winery Ordinances regulate each Winery.  

On June 5, 1972, Peninsula Township adopted its Zoning Ordinance.  (Peninsula 

Township’s Answer to First Amended Complaint, ECF No. 35, PageID.1888, ¶ 42.)  The Zoning 

Ordinance has been amended over time to add various provisions related to wineries.  (Id. ¶ 43.)  

Three specific provisions related to the licenses are at issue here: Section 6.2.7(19) Use by Right 

– Farm Processing Facility; Section 8.7.3(10) Winery-Chateau; and Section 8.7.3(12) Remote 

Winery Tasting Room.  Collectively, the Wineries refer to these as the “Winery Ordinances.”  The 

Wineries, Peninsula Township, and this Court all agree that one of the three sections of the Winery 

Ordinances applies to each of the Wineries and regulate their operations.     

1. Villa Mari 

The Township agrees that the Chateau Ordinance applies to Villa Mari.  (ECF No. 142, 

PageID.4974; ECF No. 143, PageID.5351.)  This Court has also made this same determination.  

(ECF No. 162, PageID.5984, fn. 5.)   

2. Brys Winery 

The Township agrees that the Chateau Ordinance applies to Brys.  (ECF No. 142, 

PageID.4974; ECF No. 143, PageID.5351.)  This Court has also made this same determination.  

(ECF No. 162, PageID.5984, fn. 5.)   
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3. Black Star Farms 

The Township agrees that the Farm Processing Ordinance applies to Black Star.  (ECF No. 

142, PageID.4974; ECF No. 143, PageID.5351.)  This Court has also made this same 

determination.  (ECF No. 162, PageID.5984, fn. 4.)   

4. Chateau Operations 

The Township agrees that the Chateau Ordinance applies to Chateau Operations.  (ECF 

No. 142, PageID.4974; ECF No. 143, PageID.5351.)  This Court has also made this same 

determination.  (ECF No. 162, PageID.5984, fn. 5.)   

5. Chateau Grand Traverse 

The Township agrees that the Chateau Ordinance applies to Chateau Grand Traverse.  

(ECF No. 142, PageID.4974-4975; ECF No. 143, PageID.5351.)  This Court has also made this 

same determination.  (ECF No. 162, PageID.5984, fn. 5.)   

6. Bowers Harbor 

The Township agrees that the Chateau Ordinance applies to Bowers Harbor.  (ECF No. 

142, PageID.4974; ECF No. 143, PageID.5351.)  This Court has also made this same 

determination.  (ECF No. 162, PageID.5984, fn. 5.)   

7. Montague Development 

The Township agrees that the Chateau Ordinance applies to Montague Development.  (ECF 

No. 142, PageID.4974; ECF No. 143, PageID.5351.)  This Court has also made this same 

determination.  (ECF No. 162, PageID.5984, fn. 5.)   

8. Peninsula Cellars 

The Township agrees that the Remote Winery Tasting Room Ordinance applies to 

Peninsula Cellars.  (ECF No. 142, PageID.4975; ECF No. 143, PageID.5351.)  This Court has also 

made this same determination.  (ECF No. 162, PageID.5984, fn. 6.)   
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9. 2 Lads 

The Township agrees that the Farm Processing Ordinance applies to 2 Lads.  (ECF No. 

142, PageID.4974; ECF No. 143, PageID.5351.)  This Court has also made this same 

determination.  (ECF No. 162, PageID.5984, fn. 4.)   

10. Bonobo 

The Township agrees that the Chateau Ordinance applies to Bonobo.  (ECF No. 142, 

PageID.4974; ECF No. 143, PageID.5351.)  This Court has also made this same determination.  

(ECF No. 162, PageID.5984, fn. 5.)   

The Township alleges that Bonobo was never approved for guest activities, but that is not 

true. In reality, the only condition placed upon Bonobo by its SUP before it could have guest 

activities was that it needed to “submit annual grape production and purchase numbers to the 

Township staff for review.”  (ECF No. 32-6, PageID.1770.)  Bonobo did this.  For example, on 

April 3, 2019, the Township sent Bonobo an email reminding it that Bonobo needed to submit its 

tonnage report “to qualify Bonobo for ‘Guest Activities’ under the Zoning Ordinance.”  (Exhibit 

1.)  That same email warned Bonobo that if it went forward with an advertised event, “the penalties 

include issuance of a Civil Infraction Citation, plus the Township Board may hold a hearing that 

could result in the closure of all Guest Activities.”1  (Id.)  The next day, Bonobo provided the 

requested information.  (Exhibit 2: April 4, 2019, email.)   In a June 6, 2019, internal email, the 

Township concluded that Bonobo’s tonnage report “would qualify Bonobo for 61 attendees at a 

Guest Activity.”  (Exhibit 3.)  The next day, the Township emailed Bonobo and advised that “the 

Zoning Administrator has approved the Guest Activity uses detailed in your email…”  (Exhibit 4: 

June 7, 2019 email; see also Exhibit 5: June 18, 2019, email: “[Bonobo] qualified for Guest 

1 As discussed below, Bonobo canceled its event.   
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Activities (I wrote a letter to him) and this pairing activity is allowed.”)    

11. Tabone Vineyards 

The Township previously agreed that the Farm Processing Ordinance applies to Tabone.  

(ECF No. 142, PageID.4974; ECF No. 143, PageID.5351.)  This Court has also made this same 

determination.  (ECF No. 162, PageID.5984, n.4.)   

Now the Township has changed its tune and suggests that Tabone may not be properly 

permitted.  (ECF No. 459, PageID.16323, n.1; PageID.16330-16331.)  Tabone has operated as a 

use-by-right farm processing facility for the better part of a decade and does not require a special 

use permit.  Mario Tabone, testifying as Tabone’s Rule 30(b)(6) witness, explained that “we’re 

operating under a . . . farm processing facility.”  (ECF No. 459-16, PageID.16423.)  On May 23, 

2016, Peninsula Township approved Tabone for an on-premises tasting room to allow Tabone to 

serve wine to its customers at its winery location.  (Exhibit 6.)  On October 13, 2016, the Township 

notified the Michigan Liquor Control Commission that it had approved Tabone for on-premises 

tasting of wine.  (Exhibit 7.)  The Township should not be allowed to change its position on the 

facts at the eleventh hour.  

B. The Township enforces the Winery Ordinances.  

As one of the key components of its ripeness argument, the Township contends it has never 

enforced the Winery Ordinances against the Wineries.  In direction contradiction to the 

Township’s assertion, here are 25 examples of enforcement against the Wineries:2

 June 19, 2014: Township sent Bowers Harbor a violation letter regarding a planned 
wedding reception and weekly live music.  (ECF No. 29-13, PageID.1351.)  

 June 19, 2014: Township sent ordinance violation letter to 2 Lads for two planned 

2 Some of these were referenced in the Wineries’ First Amended Complaint.  See ECF No. 29, 
PageID.1110,  
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events.  (Exhibit 8.) 

 May 5, 2016: Township advised Bowers Harbor it could not have outdoor food 
service.  (ECF No. 29-13, PageID.1350.)   

 July 14, 2017: Township advised Bowers Harbor it was not allowed amplified 
music or outdoor food service and that zoning violations had been issued.  (ECF 
No. 29-13, PageID.1347-1349.) 

 August 3, 2017:  Township sent letter threatening court action for an event with 
more than 50 people.   (Exhibit 9.) 

 August 16, 2017: Township sent a violation letter to Bowers Harbor for having an 
event with more than 50 people.  (Exhibit 10.) 

 May 31, 2018:  Township sent letter to Bowers Harbor stating, “be advised that 
your SUP does not permit any additional ‘guest activity’ and that the scheduled 
‘Floral Education Series’ and ‘Yoga in the Vines’ will be subject to enforcement 
activity by the Township” which includes “District Court [filings] for observed 
Violations.”  (Exhibit 11.) 

o Notably, that same email advised: “[A]s with all entities who have received 
a SUP in Peninsula Township, we will continue to monitor activities and 
events at Bowers Harbor Vineyard to ensure compliance with Special Use 
Permit 32, as amended in 2010. Citations for Civil Infractions will be filed 
with the District Court for observed Violations.”  Id.  

 June 9, 2018: Township issued a civil infraction against the former owner of 
Bowers Harbor for not complying with the ordinances.  (Exhibit 12.) 

 March 20, 2019: Township forced Brys to cancel and event for Big Brothers and 
Big Sisters.  (Exhibit 13.) 

 March 28, 2019: Township advised Mari Vineyard that it did not have approval to 
host an event for Big Brothers and Big Sisters and “holding the event without prior 
approval will be a Violation of the Zoning Ordinance and the conditions of the 
approved SUP for Mari. This could result in the issuance of a Citation.”  (Exhibit 
14 (emphasis in original).)   

 April 3, 2019: Township advised Mari Vineyard that a book club event is a guest 
activity for which the winery must qualify by purchasing grapes.  (Exhibit 15.) 

 April 4, 2019: Township forced Bonobo to cancel an event marketed as “Wellness 
+ Wine.”  (ECF No. 29-13, PageID.1345-1346.)  Internally, the Township 
discussed that “[i]f he holds this event, we should issue a Citation. He argues that 
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this is entertainment; is not. No relationship with agriculture.” (Exhibit 16.) 

 On April 17, 2019, the Township advised Bowers Harbor that its SUP did not allow 
“food service.”  (Exhibit 17.) 

 April 18, 2019: Internal Township email: “To repeat, the illegal activities of the 
past cannot be allowed to continue if not allowed in a [Winery Chateau].”   (Exhibit 
18.) 

 April 18, 2019:  Internal email discussing how the Township can control Winery 
Chateaus even though the MLCC allows the activities the wineries were engaging 
in. (Exhibit 19.) 

 April 19, 2019: Internal Township email stating, “I suggest we review the Winery-
Chateau section of the Ordinance line-by-line, to be sure that everyone fully 
understands the Winery-Chateau section. This should clear-up any questions 
related to allowed uses, activities and reporting requirements for Guest Activities.” 
(Exhibit 20.) 

 April 22, 2019:  Township advised Chateau Chantal that painting events were not 
allowed because they did not relate to agriculture.  (Exhibit 21.) 

 April 24, 2019: Township forced Bonobo to cancel a painting event warning that if 
the event went forward it “will be a Violation of Bonobo’s SUP” because the event 
does not “have a direct relationship to agricultural production.”  (Exhibit 22.) 

 May 8, 2019: Township prohibited Bonobo from having an event which included 
Spanish lessons.  (Exhibit 23.) 

 June 6, 2019:  Township took enforcement action against Mari Vineyard related to 
a cycling event and dinner. (Exhibit 24.) 

 July 9, 2019: Township took enforcement action against Bonobo for an event where 
an artist was showing her work because “this is an advertised event that has no 
connection with agriculture; it is merely a way to attract customers, for the winery 
and the artist.”  (Exhibit 25.) 

 September 30, 2019: Township took enforcement action against Bowers Harbor for 
having more than 50 people at an event. (Exhibit 26.) 

 December 7, 2020: Email between Township and its counsel regarding Bonobo 
serving food with counsel advising, “I would like, as a strategy, to keep silent for 
the next two weeks. Then we can move.”  (Exhibit 27.) 

 March 26, 2021:  The Township attorney forced the owner of Bonobo Winery to 
step down as a member of the Township Planning Commission because his 
wineries’ “continue[d] violations create ethical issues regarding your status as a 
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member of the Planning Commission.”  ECF No. 78-10, PageID.3299-3302. 

 September 9, 2021: Township sent a letter to Peninsula Cellars threatening a civil 
infraction citation if it continued to have amplified music.  (Exhibit 28.) 

 July 12, 2022, letter from Peninsula Township to Brys prohibiting Brys from 
hosting a political fundraiser because guest activity ordinance limited attendance to 
111 guests.  (Exhibit 29.)   

 Peninsula Township has maintained a four-page spreadsheet detailing alleged 
ordinance violations by Bowers Harbor between 2014 and 2018.  (Exhibit 30.) 

This is consistent with the deposition testimony of Peninsula Township’s former Zoning 

Administrator that the Township was enforcing all of the Winery Ordinances against the Wineries.  

(See ECF No. 469, PageID.16950; ECF No. 469-2, PageID.16994-17013.) 

C. The Township could not or would not provide more interpretation.     

The Township also takes the position that the Wineries should have sought amendments to 

their SUPs, sought interpretations of or a variance from the ordinances, and/or appealed a 

determination of the Zoning Board of Appeals.  The Township’s position is nonsensical.  First, the 

Township does not state what sort of variance the Wineries should have sought as the PTZO’s 

variance provision, Section 5.7.3, seems to restrict variances to “such requirements as lot area and 

width regulations, building height and bulk regulations, yard and depth regulations, and off-street 

parking and loading space requirements.”3  The PTZO does not appear to allow the Wineries to 

seek a variance from requirements which are unconstitutional and/or preempted.  And, at least in 

one instance, a Winery sought a variance and the Township refused to hear it:  On June 12, 2018, 

after Black Star sought variance under the Farm Processing Ordinance, the Township refused to 

3 The Farm Processing section of the PTZO appears to limit variances to setbacks.  See 
6.7.2(19)(b)(7).   
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allow the variance request to go before the ZBA and, instead, Black Star was told to seek a zoning 

amendment.  (Exhibit 31.)   

As for seeking appeals or interpretations from the ZBA, the Township had previously 

sought its own interpretations but then ignored them.  In 2016, then-counsel for the Township was 

asked by the ZBA to interpret the meaning of the term “guest activity” in the Winery Ordinance.  

(Exhibit 32.)  The attorney first advised the ZBA that the term is “rather confusing . . . related to 

what constitutes and does not constitute a guest activity use.”  (Id.)  He continued, “it is clear that 

a winery without a guest activity permit would appear to be allowed to provide wine tasting and 

to have events such as political activities, winery tours and free entertainment so long as it is 

limited to the tasting room and no money is received for these events.”  (Id.)  But, the added the 

caveat that it was unclear what the ordinance meant by no money.  (Id.)  He continued, “sales of 

wine by the glass in the tasting room is allowed along with sales of food for on-premises 

consumption.”  (Id.)  Further, “[i]t would appear under the language of the ordinance that if no fee 

is charged, promoted activities which are not limited but are provided by example under section 

8.7.3(10)(u)1.(d) are allowed.”  (Id.)  He concluded by suggesting that the ZBA create a list of 

“what constitutes a guest activity use and what constitutes an accessory use otherwise allowed by 

a winery-chateau.” (Id.)  On August 2, 2017, the Township Zoning Administrator asked the 

Township’s counsel to “define what an ‘Event’ is.”   

Finally, the Township’s insinuation that the Wineries filed this lawsuit without first 

attempting to gain resolution from the Township is simply not correct.  The Wineries attempted 

for over a year to obtain an amicable resolution with the Township to no avail.  More than a year 

before filing this lawsuit, counsel for the Wineries sent the Township a detailed memorandum 

outlining the various provisions of the Winery Ordinances which were either preempted or 
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unconstitutional.  (ECF No. 29-15.)  Counsel for the Township responded with his own 

memorandum wherein he agreed that portions of the Winery Ordinances were preempted and/or 

unconstitutional.  (ECF No. 29-16.)  He later followed up on his memorandum with a letter to the 

Township Supervisor advising him of the same conclusions.  (ECF No. 78-6, PageID.3254-3284.)   

Thereafter, the Township formed a committee to review the Winery Ordinances.  The 

committee was created after “[r]ecent conversations with several wineries led to the understanding 

that we would look at the winery regulations, address conflicts and work toward solutions. We all 

acknowledge that the existing zoning ordinance with regarding to farm processing wineries, 

winery-chateaus and remote tasting rooms need improvement in terms of clarity and shifts in 

policy.”  ECF No. 78-7, PageID.3288.  That committee then created a chart outlining proposed 

changes to the Winery Ordinances.  ECF No. 78-7, PageID.3289.  But, as is always the case with 

Peninsula Township, instead of revising the Winery Ordinances to address the unconstitutional 

and preempted sections as advised by its own counsel, the result of the Township’s committee was 

a proposed ordinance redraft which actually made the Winery Ordinances less legal and with the 

Wineries having less rights.  ECF No. 29-17, PageID.1042-1570.  On September 1, 2020, the 

Township published a proposed redraft of the Winery Ordinances.   ECF No. 29-17, PageID.1042-

1570.  This redraft maintained the prior offending provisions but then also included a revised 

provision which now stated that wine tastings, winery tours, political rallies and guest activities 

were now Guest Activities subject to control by the Township.  Compare Id. at PageID.1491 and 

ECF No. 29-1, PageID.1271 (proposed provision (T)(1)(c) states “Winery guest activity uses 

include wine tasting and related…” whereas the original ordinance provision 8.7.3(10)(u)(1)(d) 

states “Guest Activity Uses do not include wine tasting and such related…”)     
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Despite the conclusions from Township counsel and the Township’s recognition that its 

Winery Ordinances needed to be amended after conversations with the Wineries, the Township 

did not amend any of the SUP’s, amend the Winery Ordinances, grant any variances, put out new 

interpretations or any other action other than to continue enforcing the Winery Ordinances against 

the Wineries.  Instead, the Township attempted to revise its Winery Ordinances to take away more 

rights from the Wineries and exert more control over the Wineries.   

III. ARGUMENT 

The Township moves for summary judgment under Federal Rules of Civil Procedure 

12(b)(1) and 12(h)(3), asserting that the Wineries’ claims are either unripe or moot.  Motions under 

Rule 12(b)(1) are either facial or factual attacks.  Gentek Bldg. Prod., Inc. v. Sherwin-Williams 

Co., 491 F.3d 320, 330 (6th Cir. 2007).  Here, the Township is making a factual attack.  (ECF No. 

459, PageID.16333 (“The Township’s challenge to subject matter jurisdiction is factual in 

nature.”); ECF No. 463, PageID.16511 (same).)  When reviewing a factual attack, “the district 

court must weigh the conflicting evidence to arrive at the factual predicate that subject-matter does 

or does not exist.”  Gentek, 491 F.3d at 330.  This evidence may include “affidavits, documents, 

and even a limited evidentiary hearing to resolve jurisdictional facts.”  Id.

A. The Township’s finality argument is based on bad law. 

The Township first argues that the Wineries’ claims for takings and as-applied challenges 

are not ripe because the Wineries “failed to obtain a final decision from the Township regarding 

of the PTZO to their respective properties regarding the claims alleged in the lawsuit.”  (ECF No. 

459, PageID.16334; ECF No. 463, PageID.16513.)   

The Township’s entire argument regarding finality rests upon cases that have been 

overruled and are no longer good law.  The Township primarily relies on Williamson County Reg. 

Planning Com. v. Hamilton Bank of Johnson County, 473 U.S. 172 (1985), and cases following 
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that decision. But that case was based on the Supreme “Court’s since-disavowed prudential rule 

that certain takings actions are not ‘ripe’ for federal resolution until the plaintiff ‘seek[s] 

compensation through the procedures the State has provided for doing so.’”  Pakdel v. City and 

County of San Fransisco, California, 141 S. Ct. 2226, 2229 (2021).  Upholding this rule “would 

conflict with [t]he general rule . . . that plaintiffs may bring constitutional claims under § 1983 

without first bringing any sort of state lawsuit.”  Id. (internal quotation omitted.)  Understanding 

this, the Township pivots to claim that when the Supreme Court rejected the Williamson County 

rule in Knick v. Township of Scott, 139 S. Ct. 2162 (2019), it left in place a finality requirement.  

(ECF No. 466, PageID.16849.)  This is also incorrect.  

In Pakdel, 141 S. Ct. at 2229-2230 the Supreme Court discussed that the lower court had 

erred when it held that “Knick left untouched Williamson County’s alternative holding that 

plaintiffs may challenge only ‘final’ government decisions” and that “petitioners’ regulatory 

takings claim remain[ed] unripe.” Id. (internal quotations omitted.)   Instead, “[t]he finality 

requirement is relatively modest. All a plaintiff must show is that there [is] no question ... about 

how the regulations at issue apply to the particular land in question.”  Id. at 2230.  (internal 

quotation omitted.)  “The rationales for the finality requirement underscore that nothing more than 

de facto finality is necessary. This requirement ensures that a plaintiff has actually been injured by 

the Government’s action and is not prematurely suing over a hypothetical harm.”  Id. (internal 

quotation omitted.)  “Once the government is committed to a position, however, these potential 

ambiguities evaporate and the dispute is ripe for judicial resolution.”  Id.  

An approach “that a conclusive decision is not ‘final’ unless the plaintiff also complied 

with administrative processes in obtaining that decision—is inconsistent with the ordinary 

operation of civil-rights suits. Petitioners brought their takings claim under § 1983, which 
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‘guarantees a federal forum for claims of unconstitutional treatment at the hands of state officials.’” 

Id; quoting Knick, 139 S.Ct., at 2167.  “That guarantee includes ‘the settled rule’ that ‘exhaustion 

of state remedies is not a prerequisite to an action under ... § 1983.’”  Id. “In fact, one of the reasons 

Knick gave for rejecting Williamson County’s state-compensation requirement is that this rule had 

‘effectively established an exhaustion requirement for § 1983 takings claims.’”  Id.  A “demand 

that a plaintiff seek “an exemption through the prescribed [state] procedures [] plainly requires 

exhaustion.”  Id. (internal citation omitted).  The Pakdel holding is clear that “once the government 

has adopted its final position,” a § 1983 claim becomes ripe and “ordinary finality is sufficient.”  

Id. at 2231.   

The Sixth Circuit recently issued its opinion in Catholic Healthcare International, Inc. v. 

Genoa Charter Township, Michigan, 82 F.4th 442 (2023) wherein it reversed a district court which 

adopted the position argued by the Township.  The court noted:   

 “The district court’s mistake was to conflate ripeness (sometimes called “finality” 
in this context) and exhaustion. Specifically, the court reasoned that “only if the 
local regulatory process was exhausted will a court know precisely how a regulation 
will be applied to a particular parcel or use.” Op. at ––––. That was the same 
mistake the Ninth Circuit made in Pakdel. Ripeness, in the land-use context, 
requires only a “relatively modest” showing that the “government is committed to 
a position” as to the strictures its zoning ordinance imposes on a plaintiff's proposed 
land use. 141 S. Ct. at 2230. Ripeness does not require a showing that “the plaintiff 
also complied with administrative process in obtaining that decision.” Id. Yet that 
was the showing the district court demanded here. 

Id.4  Here, Peninsula Township is certainly committed to the position that the Winery Ordinances 

apply to each Winery and that the restrictions imposed in those ordinances should be enforced 

against the Wineries.  Peninsula Township has explicitly taken the position before this Court that 

4 The court also noted that the government’s reliance on Miles Christi Religious Order v. Township 
of Northville, 629 F.3d 553 (6th Cir. 2010) was misplaced as the plaintiff had not even applied for 
a land use permit before filing suit. Id.  The Township similarly cited to this pre-Knick and pre-
Pakdel decision.     
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one of the three Winery Ordinances applies to each of the Wineries and this Court made that same 

conclusion.  (ECF No. 142, PageID.4974-75; ECF No. 143, PageID.5351; ECF No. 162, 

PageID.5984, n.4-6.)   

Because the Township has taken the position that the Winery Ordinances apply to the 

Wineries’ land uses, there is no other administrative process for the Wineries to go through.  The 

Wineries are challenging the constitutionality of the Winery Ordinances, and, under Michigan law, 

a government agency cannot rule on constitutional claims. Houdini Props., LLC v. Romulus, 743 

N.W.2d 198 (Mich. 2008) (“The zoning board of appeals did not have jurisdiction to decide the 

plaintiff's substantive due process and takings claims.”).  Even if the Wineries did bring their 

grievances to the ZBA and appealed an adverse decision to the local circuit court, that court would 

also be without jurisdiction to hear the constitutional issues because it sits as a court of appeals 

and is limited to deciding issues which the ZBA had jurisdiction.  See Jon Jon’s Inc. v. City of 

Warren, 534 Fed. Appx. 541, 544 (6th Cir. 2013) (“The Michigan Supreme Court held that a ZBA 

lacks jurisdiction to consider constitutional claims, and that because a circuit court reviewing a 

ZBA's decision is confined to the record and decision of the ZBA, the circuit court is similarly 

barred from ruling on constitutional issues presented in an appeal from a ZBA's decision.”)5  (citing 

Houdini Props., 743 N.W.2d at 1022-23).   

Finally, the Township’s reliance on Insomnia Inc. v. City of Memphis Tennessee, 278 Fed. 

App. 609 (6th Cir. 2008) is also misplaced as that case was decided before the Supreme Court 

issued its decisions in Knick and Pakdel.   In fact, the Insomnia court’s entire ripeness decision 

rested on its application of the disavowed rules set out in Williamson County and other cases that 

5 In addition, because the Circuit Court did not have jurisdiction to hear any constitutional issue, 
“res judicata does not apply to a plaintiff's constitutional claims arising from the same facts.”   
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were overruled by Knick.  Id. at 612-616. Regardless, the application of Insomnia is likely limited 

to First Amendment retaliation cases.  See Lockridge Outdoor Advertising, LLC v. Lexington-

Fayette Urban County Government, 2022 WL 2400045, *3 (E.D. Ky. July 1, 2022.) (It is 

“uncertain whether the Sixth Circuit would further extend the finality requirement [as discussed in 

Insomnia] in the First Amendment context unrelated to retaliation.”  Id.

Lamar Co., LLC v. Lexington-Fayette Urban Cty. Gov’t, 2021 WL 2697127 (E.D. Ky. June 

30, 2021) is similar.  There, the government argued that an ordinance challenge was not ripe 

because the plaintiff could have sought a text amendment. Id. at *5.  The Lamar court disagreed 

and rejected the government’s framing of the case as a “land use dispute.”  Id.  Instead, “at its core, 

this lawsuit is not a regulatory takings challenge involving other, incidental constitutional claims—

it is a direct challenge of the constitutionality of the ordinance under the First and Fourteenth 

Amendments [and the cases cited by the government] challenged the procedure or application of 

a law, not the law’s substance.”  Id. (distinguishing Insomnia). The court continued, “Lamar has 

not brought these types of ‘constitutional claims arising out of land use disputes,’ so the finality 

requirement [from Insomnia] is inapplicable here.”  Id.  Thus, the court determined the claims 

“ripe for review” even though the plaintiff could have sought a text amendment.  Here, Peninsula 

Township does not have a text amendment process and does not even allege what administrative 

process the Wineries should have gone through.   

Ultimately, the Township’s “argument suggests there is an exhaustion-of-remedies 

requirement to § 1983 claims, which Supreme Court precedent has expressly rejected.”  

Kanuszewski v. Michigan Department of Health and Human Services, 927 F.3d 396, 409 fn. 5 (6th 

Cir. 2019).  “The federal remedy [under § 1983] is supplementary to [any] state remed[ies], and 

the latter need not be first sought and refused before the federal one is invoked.”  Monroe v. Pape, 
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365 U.S. 167, 183 (1961).  The Township issued permits to each of the Wineries under the Winery 

Ordinances and has taken the definitive position that the Winery Ordinances apply to the Wineries.  

Under Pakdel, the claims are ripe and there is no further finality requirement.   

B. Plaintiffs’ declaratory and injunctive relief claims are not mooted by 
Amendment #201.  

The Township also argues that the Wineries’ claims for declaratory and injunctive relief 

are moot following the passage of Amendment #201.  (ECF No. 459, PageID.16345-46; ECF No. 

463, PageID.16525.) 

Generally, when a local government is faced with an unconstitutional or preempted 

ordinance it moves quickly to repeal the offending provisions and put in their place ordinances 

which, while maintaining the allowed use, remove the unconstitutional and preempted provisions.  

That is not what Peninsula Township did.  Instead, the Township tried to manufacture a defense 

by repealing the Winery Ordinances and replacing them with Amendment #201 which contains 

the very same unconstitutional and preempted provisions this Court already struck down once.  

Further, Peninsula Township argues that Amendment #201 means the Wineries are no longer 

allowed to engage in any activities on their licensed premises.  To drive this point home, on 

November 14, 2023, the Township plans to enact a new ordinance which states that if there is no 

ordinance specifically allowing a use, that use is prohibited within Peninsula Township: “Uses not 

specified as being allowed by right, with conditions or by approval of a special use permit shall be 

considered prohibited within the subject zone district.”  (Exhibit 33.)   

But, unfortunately for Peninsula Township, the rights the Wineries claim in this case do 

not come from Peninsula Township, so it is simply irrelevant what ordinances are in place or what 

preclusions the Township seeks to impose in the future.  The Wineries are asking this Court to 

declare that they may engage in certain conduct authorized under Michigan law and the United 
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States Constitution.  See Schwartz v. City of Flint, 395 N.W.2d 678, 692–93 (Mich. 1986) (“After 

a zoning ordinance has been declared unconstitutional, in addition to that declaration, a judge may 

provide relief in the form of a declaration that the plaintiff's proposed use is reasonable, assuming 

the plaintiff’s burden has been met, and an injunction preventing the defendant from interfering 

with that use.”).  Peninsula Township’s restriction of those rights, whether that be by enacted 

ordinance, repealed ordinance, to-come ordinance, special use permit, or general practice, is 

unlawful.  This Court should reject the Township’s mootness argument because (1) the Wineries 

are still requesting damages for which this Court must determine the constitutionality of the 

Winery Ordinances regardless of what Amendment #201 says; (2) Amendment #201 was 

unlawfully enacted, so the Winery Ordinances are still in effect; (3) the Winery Ordinances are 

still reflected in the Wineries’ SUPs; and (4) Amendment #201 was passed in bad faith to 

manufacture a defense to this lawsuit.  

1. The Wineries’ request for damages negates any mootness argument. 

While, as discussed below the Wineries claims are not moot, this Court does not even need 

to entertain the argument because “when a plaintiff requests damages, as opposed to only 

declaratory or injunctive relief, changes to or repeal of the challenged ordinance may not 

necessarily moot the plaintiff’s constitutional challenge to that ordinance.”  Crown Media, LLC v. 

Gwinnett County, Ga., 380 F.3d 1317, 1325 (11th Cir. 2004) (citing Granite State Outdoor Adver., 

Inc. v. City of Clearwater, Fla., 351 F.3d 1112, 1119 (11th Cir. 2003)).  In Granite State, the 

government similarly argued that a case was moot because it has revised the offending law, but 

the court disagreed: “Because Granite State has requested damages, however, the changes made 

to the ordinance do not make this case moot.”  Id. (citing Firefighter’s Local Union No. 1784 v. 

Stotts, 467 U.S. 561, 571 (1984); Havens Realty Corp. v. Coleman, 455 U.S. 363, 371 (1982); City 

of Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 (1982)).  This was because the court “must 
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rule on the constitutionality of the provision under which Granite State may be entitled to 

damages.”  Id.  

Here, the Wineries have requested damages from the years of enforcement of the Winery 

Ordinances.  This Court has already declared the Winery Ordinances unconstitutional for two 

reasons with the issue of the Wineries’ damages left for trial.  Because the Wineries seek damages, 

this Court will still need to rule on the remaining constitutional and preemption claims brought by 

the Wineries before it can determine the extent of their damages.   

2. Amendment #201 was unlawfully enacted.  

Amendment #201 is unlawful because it was not passed in compliance with the MZEA.  

When a township passes a zoning ordinance or amendment that does not “fully comply with the 

mandatory proceedings” set forth in its zoning authorization statute, that zoning ordinance is 

“void.”  Krajenke Buick Sales v. Kopkowski, 33 N.W.2d 781, 783 (Mich. 1948).  See also Save 

Our Downtown v. City of Traverse City, 2022 WL 7724317, at *6 (Mich. Ct. App. Oct. 13, 2022)

(“An initiative that purports to enact or amend a zoning ordinance is invalid unless it complied 

with the procedural requirements found in the Michigan zoning enabling act.”), appeal denied, 

993 N.W.2d 829 (Mich. 2023); Little Mack Entertainment II, Inc. v. Marengo Tp., 2006 WL 

1914105, *3 (W.D. Mich. July 11, 2006) (new ordinance did not render case moot when “M II 

asserts that the original ordinance is still in play because the amendment was not properly adopted. 

This is an issue properly before the Court. If LM II is correct, the original ordinance will once 

again be in issue.”).   

Before Peninsula Township may amend its zoning ordinance, the Planning Commission 

must provide written notice describing the proposed amendments and hold a public hearing.  See 

MCL 125.3202(1); 125.3202(2); 125.3103(4).  The hearing must happen before any action may 

be taken.  MCL 125.3306.  The notice must list the text of the ordinance to be discussed.  MCL 
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125.3306(3). Following the hearing, the Commission must transmit a written summary of the 

comments to the Township Board.  MCL 125.3308.  The Township Board may only adopt an 

ordinance after receiving comments from the Planning Commission.  MCL 125.3401(1). 

Here, Peninsula Township failed to comply with this process in two ways.  First, the 

Planning Commission never submitted a written summary of comments to the Township Board.  

Instead, a planning commissioner stated, “can we pass it the way it is now and then have Jenn 

[Cram, Peninsula Township Planner] make her tweaks and have that changed?”  (ECF No. 473-3, 

PageID.18054.)  The Planning Commission moved and approved “that the planning commission 

recommend Amendment 201 to the zoning ordinance to the township board with the 

recommendations seen this evening.”  (Id.)  The Planning Commission and Township Board 

ignored this summary requirement despite objections from two residents.  (Id., PageID.18032, 

18054-18055.)  The failure to “fully comply” with the requirement to provide written comments, 

as required by MCL 125.3308(1), renders the entirety of Amendment #201 void.  See Kopkowski, 

33 N.W.2d at 783. 

Peninsula Township also failed to comply with the public notice provisions in MCL 

125.3103(4) (requiring the public hearing notice to “Describe the nature of the request.”) and § 

125.306(3) (requiring the Township to make the “proposed text” available to the public at the 

hearing).  In its public notice, Peninsula Township provided notice of its intent to “remov[e] the 

winery-chateau use” and “updat[e] the farm processing facility as a use by right.”  (ECF No. 473-

3, PageID.18036.)  Neither the public notice nor the draft ordinance re-write mentioned Remote 

Winery Tasting Room ordinance.  (See ECF No. 473-2, PageID.18027; ECF No. 473-4.)  There 

were no public comments regarding the Remote Winery Tasting Room ordinance during the public 

hearing.  Only after the public hearing—and after the Planning Commission gave Planner Cram 
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unfettered authority to re-write proposed Amendment #201—did proposed changes to the Remote 

Winery Tasting Room section appear.  (ECF No. 473-6, PageID.18109.)  The public was never 

notified of those changes and was never given a chance to comment on them.  The Planning 

Commission made no comments about it and did not transmit a summary of the comments received 

regarding that section because there were none.  The Township’s failure to describe the action it 

intended to take renders Amendment #201 void.  

3. Peninsula Township does not explain how Amendment #201 applies to 
each Winery, and the Wineries’ SUPs incorporate the standards from 
the Winery Ordinances.   

Amendment #201 creates three new classifications of potential wineries with differing 

rights.  Some may have tasting rooms indoors only; others may offer tastings outside; others may 

not offer tasting at all.  Each classification comes with different acreage requirements.  (See ECF 

No. 444-2.)  The Township, however, does not say which Plaintiffs are in which classification.  

Instead, the Township has taken the position that Amendment #201 does not apply at all.  (ECF 

No. 478, PageID.18405.)   

Now the Township says the Wineries are regulated only by the SUPs.  (Id.)  Those SUPS, 

however, incorporate by reference the same provisions of the Winery Ordinances at issue in this 

lawsuit.  (See, e.g., ECF No. 63-10, PageID.3003 (Mari’s SUP 126 reflecting Winery-Chateau 

provisions); ECF No. 63-13, PageID.3053 (Peninsula Cellars’ SUP 62 reflecting Remote Winery 

Tasting Room standards).) Because the Wineries’ SUPs parrot the restrictions contained within 

the challenged ordinances, the claims for declaratory and injunctive relief are not moot.  See Crown 

Media, LLC v. Gwinnett County, Ga., 380 F.3d 1317 (11th Cir. 2004.)  In Crown Media, the 

plaintiff was issued a permit based on an ordinance.  After the plaintiff challenged the 

constitutionality of the ordinance, the ordinance was altered “to address constitutional concerns.”  
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Id. at 1322. The plaintiff did not challenge the constitutionality of the new ordinance and the 

defendant claimed that the new ordinance made the claims moot.  Id. at 1323.  The court disagreed: 

[I]f the 1990 ordinance is unconstitutional and if, as Crown Media claims, the 
restrictions in Crown Media’s sign and building permits stem from and depend on 
that 1990 ordinance, then under Georgia law the restrictions in Crown Media's 
permits would be void and unenforceable as well. This observation illustrates that 
the existence and scope of Crown Media’s property rights in its permits and erected 
sign under state law and the extent to which they vested prior to the enactment of 
the 2001 ordinance cannot be fully ascertained until the constitutionality of the 
1990 ordinance is determined. Therefore, we conclude that Crown Media’s 
challenge to the constitutionality of the 1990 ordinance is not moot. 

Id. at 1330.  Here, the same is true.  The SUPs parrot the language of the ordinance in stating what 

restrictions are placed upon the Wineries.  The Township Planner has said that the SUPs are still 

in effect and that they will seek to drive the Wineries into the new ordinance over time:   

[A]nother thing I want to make very clear: if this zoning ordinance is adopted, all 
of the wineries with existing special use permits will be considered legally non-
conforming. All of the uses approved with the special use permit would still stand. 
Any changes to those uses would come through a process and be under the new 
zoning ordinance.  

(ECF No. 473-9, PageID.18141 (emphasis added).)   

4. Amendment #201 was enacted in bad faith and the Wineries have 
vested property interests.    

Even if Amendment #201 was lawfully enacted, this Court should not apply it because it 

was passed in bad faith and to manufacture a defense.   

The “general rule” is that “if a zoning ordinance has been amended after suit was filed, a 

court will give effect to the amendment” does not apply (1) if “the amendment would destroy a 

vested property interest acquired before its enactment;” or (2) if “the amendment was enacted in 

bad faith and with unjustified delay.”  Grand/Sakwa of Northfield, LLC v. Northfield Twp., 851 

N.W.2d 574, 578 (Mich. Ct. App. 2014) (citation omitted, cleaned up)).   
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Here, giving effect to Amendment #201 would destroy a vested property interest of the 

Wineries.  “Whether a person has a property interest is traditionally a question of state law.”  

Tollbrook, LLC v. City of Troy, 774 Fed. Appx. 929, 934 (6th Cir. 2019) (citing EJS Props., LLC 

v. City of Toledo, 698 F.3d 845 (6th Cir. 2012)).  “Federal constitutional law, however, ‘determines 

whether that interest rises to the level of a legitimate claim of entitlement protected by the Due 

Process Clause.’” Id. (quoting EJS Props, 698 F.3d at 855-56 and Town of Castle Rock v. Gonzales, 

545 U.S. 748, 757 (2005)).  “A property owner may have a property interest in the existing zoning 

classification of his or her property or in a discretionary benefit after it has been conferred.”  Id. 

(citing EJS Props., 698 F.3d at 856). “Similarly, a landowner may have a property interest in a 

previously approved building permit where the city does not retain discretion to modify its terms.” 

Id. (citing Chandler v. Vill. of Chagrin Falls, 296 F. App’x 463, 469 (6th Cir. 2008)); see also

Pittsfield Development, LLC v. City of Chicago, 2017 WL 5891223, *5 (N.D. Ill. Nov. 28, 2017) 

(“[O]ur reviewing court’s sister circuits suggest definitively that a Fifth Amendment property 

interest attaches to an already-issued building permit.”).  This is consistent with Michigan law, 

which only requires that a landowner has “done anything of substantial character toward the 

construction of the building” to obtain a vested interest in the prior zoning regulation.  City of 

Lansing v. Dawley, 247 Mich. 394 (1929). See also Trever v. City of Sterling Heights, 218 N.W.2d 

810, 812 (Mich. Ct. App. 1974) (in order to acquire a vested interest in a zoning classification the 

landowner “would have to ... undertake[ ] acts ... in reliance on the zoning ... of such a nature that 

a rezoning ... would be to his substantial detriment.”).  Here, not only did the Wineries commence 

construction, they finished construction and have operated their businesses for years under the 

prior ordinance.   
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Other Sixth Circuit decisions acknowledge the existence of a property owner’s vested 

property right in an existing regulation.  Braun v. Ann Arbor Charter Twp., 519 F.3d 564, 573 (6th 

Cir. 2008) (stating “[a] property owner arguably has a property right where the government rezones 

an existing property“), Buckeye Cmty. Hope Found v. City of Cuyahoga Falls, 263 F.3d 627, 642 

(6th Cir. 2001) (a property interest exists where the zoning permit complied with existing zoning 

regulations and the site plan had already been approved).  Unlike the cases cited by the Township, 

the Wineries “are not seeking to change a reasonable zoning restriction, instead they are 

challenging ... whether they themselves are allowed to enjoy the rights created by an already-

existing zoning scheme.”  Buckeye Cmty. Hope Found. v. City of Cuyahoga Falls, 970 F. Supp. 

1289, 1314 (N.D. Ohio 1997), reversed on other grounds City of Cuyahoga Falls, Ohio v. Buckeye 

Community Hope Foundation, 538 U.S. 188 (2003).   

Similarly, in Wheeler. City of Pleasant Grove, 664 F.3d 99, 100 (5th Cir. 1981), after a 

building permit was issued for an apartment complex, due to public backlash, an ordinance 

amendment was passed which forbade new apartment complexes.  The amendment was seen for 

what it was, “a bald attempt to revoke an already authorized building permit” which was “a 

regulatory undertaking [] confiscatory in nature … a taking.” Id. See also Scott v. Greenville 

County, 716 F.2d 1409, 1421 (4th Cir. 1983) (“Where a previously valid permit has issued and 

construction begun, a subsequent rezoning that effectively revokes permission to build is a 

confiscatory taking of the permit itself.”)  The Wheeler court further determined that the “city’s 

purpose in enacting the measure was not rational. A developer has its right to be free of arbitrary 

or irrational zoning standards.”  Id. (citing Arlington Heights v. Metropolitan Housing 

Development, 429 U.S. 252, 263 (1977)).  Given this, the court determined that applying the new 

Case 1:20-cv-01008-PLM-RSK   ECF No. 487,  PageID.18758   Filed 11/03/23   Page 28 of 36



41233958.3/159392.00002 

23 

ordinance to the plaintiffs would be unconstitutional.  Id.  Here, any current or future application 

of Amendment #201 to the Wineries would similarly be unconstitutional.   

The Wineries have an additional vested property interest in their permits issued by the 

Michigan Liquor Control Commission.  A Michigan liquor license is a property right.  Bisco’s, 

Inc. v. Michigan Liquor Control Comm’n, 238 N.W.2d 166, 171 (Mich. 1976).  This Court already 

determined that the Wineries possessed these permits before the Township passed Amendment 

#201.  (ECF No. 162, PageID.5987.)   

Additionally, Amendment #201 was passed in bad faith and was designed to manufacture 

a defense to this lawsuit.  “The factual determination that must control is whether the predominant 

motivation for the ordinance change was improvement of the municipality's litigation position.”  

Grand/Sakwa, 851 N.W.2d at 579.  There is no dispute that the predominant reason Peninsula 

Township passed Amendment #201 was to manufacture a defense.  The Township Planner, Jenn 

Cram, repeatedly said as much during multiple meetings.  (ECF No. 473-7, PageID.18113   (“At 

a closed session on November 10, the board met with legal counsel to discuss a legal opinion in 

order to make some changes to the zoning ordinance so that it would be more easily defensible 

with regard to commerce clause claims that have been raised in the WOMP lawsuit.”); ECF No. 

473-5, PageID.18083 (“There are two primary goals for the proposed amendments to the zoning 

ordinance. The first goal is to draft an ordinance that is legally defensible based on the issues raised 

in the WOMP lawsuit.”).)  Therefore, the bad faith exception also precludes the application of 

Amendment #201 because the Township’s “predominant motivation” was to manufacture a 

defense.  

5. Amendment #201 contains the same illegal ordinance provisions.  

Even if Amendment #201 did apply, the same restrictions are still at issue.  Amendment 

#201 reinstates—or in many cases, makes more explicit—the ordinance sections that are 
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preempted by the Michigan Liquor Control Code and in violation of the Dormant Commerce 

Clause.  The chart below shows how similar the new and old restrictions are:  

Old Ordinance Sections Amendment #201 
Hours of Operation

§ 8.7.3(10)(u)(5)(b): “Hours of operation for 
Guest Activity Uses shall be as determined by 
the Town Board, but no later than 9:30 PM 
daily.” 

§ 8.7.3(10)(b)(1)(vi): “The hours of operation 
for retail sales, including a Tasting Room, shall 
be limited to an opening time no earlier than 
9:00 a.m. and a closing time no later than 9:30 
p.m.”  (ECF No. 444-2, PageID.15917.)   

§ 8.7.3(11)(b)(1)(vi): “The hours of operation 
for retail sales, including a Tasting Room, shall 
be limited to an opening time no earlier than 
9:00 a.m. and a closing time no later than 9:30 
p.m.”  (ECF No. 444-2, PageID.15923.)   

Restaurants and Catering 

§ 6.7.2(19)(a): (no restaurants)  

§ 6.7.2(19)(b)(1)(iv) (limited food) 

§ 8.7.3(10)(u)(2)(b) (no full course meals) 

§ 8.7.3(10)(u)(2)(e): (limited food)  

§ 8.7.3(10)(u)(5)(i): (no catering) 

§ 8.7.3(12)(j): (packaged food for off-premise 
consumption, only) 

§ 8.7.3(10)(b)(1)(ix): “No restaurants, cafes or 
off-site catering shall be permitted as part of a 
Retail Farm Processing Facility.”  (ECF No. 
444-2, PageID.15917.)   

§ 8.7.3(11)(b)(1)(ix): “No restaurants, cafes or 
off-site catering shall be permitted as part of a 
Retail Farm Processing Facility.”  (ECF No. 
444-2, PageID.15923.)   

§ 8.7.3(12)(h): “No restaurants, cafes or off-
site catering shall be permitted as part of a 
Remote Tasting Room.”  (ECF No. 444-2, 
PageID.15929.)  

Music
§ 8.7.3(10)(u)(5)(g): (no amplified 
instrumental music)   

“Entertainment: Entertainment as it pertains to 
a Retail Farm Processing Facility with a state-
approved liquor license may allow 
monologues, dialogues, motion pictures, still 
slides, closed circuit television, contests, or 
other performances for public viewing by 
issuance of an entertainment permit by the 
Michigan Liquor Control Commission, 
provided that such entertainment shall be 
conducted entirely indoors on the licensed 
premises and only during Township-approved 
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hours of operation.”  (ECF No. 444-2, 
PageID.15907.)   

§ 8.7.3(10)(b)(1)(v): “Free entertainment may 
be provided within a retail sales/Tasting Room 
indoors only.”   

§ 8.7.3(11)(b)(1)(v): “Free entertainment may 
be provided within a retail sales/Tasting Room 
indoors only.”  (ECF No. 444-2, 
PageID.15923.)    

Grape Source Requirements
§ 6.7.2(19)(a): “The majority of the produce 
sold fresh or processed has to be grown on the 
specific farm operation (land owned or leased 
for the specific farm operation) of the party 
owning and operating the Specific Farm 
Processing Facility.  Eighty-five (85) percent 
of the produce sold fresh or processed has to 
be grown on Old Mission Peninsula.” 

§ 6.7.2(19)(b)(1)(ii): “Grape wine that is 
processed, tasted and sold in a Farm 
Processing Facility under this section is limited 
to ‘Old Mission Peninsula’ appellation wine 
meaning 85% of the juice is from fruit grown 
on Old Mission Peninsula.”   

§ 6.7.2(19)(b)(2)(i): “Not less than 85 percent 
of all of the agricultural produce sold fresh or 
processed shall be grown on Old Mission 
Peninsula and a majority shall be grown on the 
land owned or leased for the specific farm 
operation by the same party owning and 
operating the specific Farm Processing 
Facility.”   

§ 6.7.2(19)(a) / § 8.7.3(10)(a) / § 8.7.3(11)(a): 
“At least sixty-five percent (65%) of the Raw 
Produce sold fresh or processed shall be grown 
on land that is exclusively operated and 
controlled by the specific Farm operation that 
operates and controls the accessory 
[Wholesale Farm Processing Facility / Retail 
Farm Processing Facility].” 
(Id., PageID.15909, 15916, 15922.)       

§ 6.7.2(19)(b)(1)(ii) / § 8.7.3(10)(b)(1)(ii) / § 
8.7.3(11)(b)(1)(ii): “At least 50% of the 
ingredients as measured by weight of any 
processed products sold at the [Wholesale 
Farm Processing Facility / Retail Farm 
Processing Facility] shall be derived from Raw 
Produce grown on land that is exclusively 
operated and controlled by the specific Farm 
Operation that operates and controls the 
[Wholesale Farm Processing Facility / Retail 
Farm Processing Facility].”  
(Id., PageID.15910, 15917, 15923.)      

§ 6.7.2(19)(b)(2)(ii) / § 8.7.3(10)(b)(2)(ii) / § 
8.7.3(11)(b)(2)(ii): “Not less than sixty-five 
percent (65%) of the Raw Produce sold fresh 
or processed by the [Wholesale Farm 
Processing Facility / Retail Farm Processing 
Facility] shall be grown on land that is 
controlled and operated by the specific Farm 
Operation that operates the accessory 
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§ 6.7.2(19)(b)(2)(v): “Dried fruit, a minimum 
of 85% by weight which is grown on Old 
Mission Peninsula and a minimum of 50% by 
weight which is grown on the farm, may be 
dried off premises and sold in the Farm 
Processing Facility retail room, provided no 
more than the amount of fruit sent out for this 
processing is returned for retail sale.” 

[Wholesale Farm Processing Facility / Retail 
Farm Processing Facility].”  
(Id., PageID.15910, 15918, 15924.)  

§ 6.7.2(19)(b)(15)(i) / 8.7.3(10)(b)(16)(i) / § 
8.7.3(11)(b)(17)(i): “The Farm Operation 
operating the [Wholesale Farm Processing 
Facility / Retail Farm Processing Facility] shall 
annually by April 15 of each year provide data 
and records from the previous calendar year to 
the Director of Planning demonstrating that (a) 
a minimum of sixty-five (65%) of the Raw 
Produce processed as measured by weight is 
grown on land exclusively controlled and 
operated by the Farm Operation, (b) a 
minimum of fifty percent (50%) of the 
ingredients as measured by weight of any 
processed products sold was derived from Raw 
Produce grown on land that is exclusively 
operated and controlled by that Farm 
Operation and (c) all land within the Township 
controlled and operated by the Farm Operation 
meets the dedicated acreage requirements.”   
((Id., PageID.15913, 15920, 15927.)    

“It is well settled that a defendant’s voluntary cessation of a challenged practice does not 

deprive a federal court of its power to determine the legality of the practice.”  Aladdin’s Castle, 

455 U.S. at 289.  “Mere voluntary cessation of allegedly illegal conduct does not moot a case; if it 

did, the courts would be compelled to leave the defendant free to return to his old ways.”  Id. at 

289 n.10 (cleaned up).  

The party asserting mootness bears a “heavy burden of persuading the court that the 

challenged conduct cannot reasonably be expected to stand up again.” U.S. v. Dairy Farmers of 

America, Inc., 426 F.3d 850, 857 (6th Cir. 2005) (citation and quotation marks omitted); Desert 

Outdoor Advertising v. City of Oakland, 2005 WL 147582, *2 (N.D. Cal. Jan 20, 2005) (“party 

moving for dismissal on mootness grounds bears a heavy burden ‘of showing that it is absolutely 

clear the alleged wrongful behavior could not reasonably be expected to recur.’”) (quoting Jacobus 
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v. State of Alaska, 338 F.3d 1095, 1103 (9th Cir. 2003)).  The reasoning behind this “heavy burden” 

is simple: courts want to “protect a party from an opponent who seeks to defeat judicial review by 

temporarily altering its behavior.” U.S. v. City of Detroit, 401 F.3d 448, 451 n.1 (6th Cir. 2005) 

(citing City News & Novelty, Inc. v. City of Waukesha, 531 U.S. 278, 284 n.1 (2001)).  Otherwise, 

“the courts would be compelled to leave ‘[t]he defendant ... free to return to his old ways.’” Friends 

of the Earth, Inc. v. Laidlaw Envtl. Serv. (TOC), Inc., 528 U.S. 167, 189 (2000) (quoting Aladdin’s 

Castle, 455 U.S. at 289 n.10). 

In Desert Outdoor, the court refused to find a constitutional challenge to sign ordinance 

mooted when the offending ordinance was repealed and replace by a different ordinance.  Similar 

to this case, “authorities met after oral argument on the cross-motions for summary judgment and 

expressly sought to correct potential constitutional infirmities in the statutory scheme.”  Id.  The 

court found the city had not met its heavy burden that the restrictions would not be put back in 

place and also was guided by the fact that “the case has not gone through many years of protracted 

litigation through the appeals process only to potentially be dismissed based on voluntary 

cessation.”  Id.  

In Aladdin’s Castle, the Supreme Court refused to dismiss an appeal as moot where a city 

revised a challenged ordinance but was reasonably expected to reenact offending provisions 

because it had announced its intention to do so.  455 U.S. 283, 289 & n.11.  In Northeastern Florida 

Chapter of the Associated General Contractors of America v. City of Jacksonville, the Court 

similarly refused to dismiss an appeal as moot after a city had entirely repealed and replaced a 

challenged ordinance because the replacement ordinance disadvantaged plaintiffs only “to a lesser 

degree” than the original one. 508 U.S. 656, 662–63 (1993).  The Jacksonville court pointed out 
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that “[t]here is no mere risk that Jacksonville will repeat its allegedly wrongful conduct; it has 

already done so.” Id. at 662. 

Here, the Township Planner said that the “zoning ordinance is intended to be a living 

document” that can be “changed.”  (ECF No. 473-7, PageID.18114.)  The Township is signaling 

that it will pass an additional ordinance on these activities (hours, restaurants, music, catering, 

etc.).  (See id.)   

Additionally, currently pending before the Township Board is a draft zoning amendment 

which would prohibit any use in Peninsula Township unless that use is explicitly authorized by 

the PTZO.  (Exhibit 33.)  It has long been the position of the Township and PTP that any use the 

Wineries wish to make of their property needs to be specifically authorized by the PTZO and if 

the PTZO does not specifically state that the Wineries can engage in a specific activity, then that 

activity is prohibited.  (See ECF No. 304, PageID.10849-50, ECF No. 457, PageID.16071.) 

Peninsula Township now sees fit to codify this position in its ordinances.  Of course, this will only 

have the effect of triggering additional litigation regarding whether the ordinance amendment 

restricts principle uses, accessory uses and/or support uses.  As drafted, the ordinance amendment 

is woefully vague.   

Thus, the declaratory and injunctive relief claims are not moot given that the Township has 

reinstated the prior unconstitutional restrictions.

IV. CONCLUSION 

The Wineries request that this Court deny Peninsula Township’s motions in ECF Nos. 458, 

459, 462, and 463.   
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Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  November 3, 2023 
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CERTIFICATE OF COMPLIANCE WITH LOCAL CIVIL RULE 7.2(B)(I) 

1. This Brief complies with the type-volume limitation of L. Civ. R. 7.2(b)(i) because 
this Brief contains 8,911 words. 

/s/ Joseph M. Infante  
Joseph M. Infante 

CERTIFICATE OF SERVICE 

I hereby certify that on November 3, 2023, I filed the foregoing Combined Response in 

Opposition to Peninsula Township’s Motions to Dismiss Plaintiffs’ Claims Pursuant to Rules 

12(b)(1) and 12 (h)(3) For Lack Of Subject Matter Jurisdiction (ECF No. 458, 459, 462, and 463.) 

via the Court’s CM/ECF System, which will automatically provide notice of the filing to all 

registered participants in this matter. 

/s/ Joseph M. Infante  
Joseph M. Infante 
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From: David Sanger <enforcement.peninsulazoning@gmail.com>
Sent: Thu, 28 Mar 2019 13:46:55 -0400
Subject: Fwd: Contact
To: Jenna Veiga <jenna@marivineyards.com>
Cc: Christina Deeren <zoning@peninsulatownship.com>
Winery-Chateau Ordinance Section -- 032819.pdf

Jenna,
I want to make contact with you regarding the event planned for Friday, April 12, at the Mari Winery between the hours of 
6:30PM and 8:00PM.

I am familiar with this event, as I have have been working with another Old Mission Peninsula winery on participating in 
this event. As discussed in your meeting with Christina and Randy, this type event is only permitted for a holder of a Winery-
Chateau Special Use Permit, after the winery has qualified for a specific number of guests at an event and after providing 
advance notice to the Zoning Administrator.   

Several elements of the planned Big Brothers Big Sisters event differentiate this event from the normal "wine tasting": 1) 
the event is a "ticketed event" and is not open to the public, 2) the event is being held after normal hours for the Tasting 
Room, 3) this event is different from the normal wine tasting activities that occur during regular business hours.

I am attaching the section of the Zoning Ordinance pertaining to Winery-Chateau operations (the SUP for Mari was 
approved under this section). Please review the section pertaining to Guest Activities. The planned event on April 12 must 
be qualified, by your submission of data supporting the number of attendees for the event. There are details in the Ordinance 
describing the submission of qualification data.

I will reiterate the determination of Christina regarding this event: Mari does not have approval for the event and holding the 
event without prior approval will be a Violation of the Zoning Ordinance and the conditions of the approved SUP for Mari. 
This could result in the issuance of a Citation.

I encourage you to review the Ordinance  (attached). I am available to meet with you to further explain the requirements. 
My direct line is 231-216-1212 Please let me know if I can assist you.

Thank you,

Dave Sanger

---------- Forwarded message ---------
From: Zoning <Zoning@peninsulatownship.com>
Date: Thu, Mar 28, 2019 at 12:03 PM
Subject: RE: Contact
To: Jenna Veiga <jenna@marivineyards.com>, planner <planner@peninsulatownship.com>, Dave Sanger 
<enforcement.peninsulazoning@gmail.com>

3/28/2019

 

Jenna,

 

Our Code Enforcement Officer, Dave Sanger will be getting in touch with you regarding this issue either later today or 
tomorrow.
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Thank you for your time.

Christina

 

 

From: Jenna Veiga <jenna@marivineyards.com> 
Sent: Thursday, March 28, 2019 9:57 AM
To: Gordon Hayward <planner@peninsulatownship.com>
Cc: Christina <zoning@peninsulatownship.com>
Subject: Re: Contact

 

Great, thank you Randy!

I'd also like to take this opportunity to give official notice for the April 12 Big Brothers/Big Sisters wine tasting. I 
understand that 30 days is the requested notice period and apologize for coming in under that mark, and will make sure to 
have all requests & notices in according to that timeline.

 

Thanks again for all the helpful information!

 

Best,

 

On Wed, Mar 27, 2019 at 4:59 PM <planner@peninsulatownship.com> wrote:

Hi Jenna – 

As mentioned, attached is a copy of the approved SUP for Mari Vineyards.   Please let us know if you require additional 
information or if you have questions. 

 

Randy A. Mielnik, AICP

Director of Planning 
Peninsula Township

13235 Center Road

Traverse City MI,  49686 
Phone - 231-223-7314

Fax – 231-223-7117
planner@peninsulatownship.com  

 

 

From: Jenna Veiga <jenna@marivineyards.com> 
Sent: Wednesday, March 27, 2019 12:10 PM
To: Gordon Hayward <planner@peninsulatownship.com>
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Cc: Christina <zoning@peninsulatownship.com>
Subject: Re: Contact

 

Hi Randy & Christina,

Thank you again for taking the time to meet with me this morning, I appreciate both of you helping explain our special 
use permit to me in more detail. 

I have attached the requested tonnage report from 2016 to 2018. Please let me know if this needs to be in a different 
format, or if this information will suffice.

 

Thank you,

 

On Tue, Mar 26, 2019 at 5:03 PM <planner@peninsulatownship.com> wrote:

Yes, the best time to stop by would be about 9:30 or so.   See you tomorrow. 

 

Randy A. Mielnik, AICP

Director of Planning 
Peninsula Township

13235 Center Road

Traverse City MI,  49686 
Phone - 231-223-7314

Fax – 231-223-7117
planner@peninsulatownship.com  

 

 

From: Jenna Veiga <jenna@marivineyards.com> 
Sent: Tuesday, March 26, 2019 3:15 PM
To: Gordon Hayward <planner@peninsulatownship.com>
Cc: Christina <zoning@peninsulatownship.com>
Subject: Re: Contact

 

Hi all,

Thank you for the response. I'd love to stop by to chat. Are you available Wednesday morning?

 

On Mon, Mar 25, 2019 at 4:09 PM <planner@peninsulatownship.com> wrote:

Jenna – We would be glad to talk about this and review your SUP and the ordinance.   There are important limitations 
to selling food at wineries.  Maybe you could stop in and review this with us at your convenience.    Just shoot us an 
email concerning when you might stop in, so we are sure to be around. 
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Thanks 

Randy

 

Randy A. Mielnik, AICP

Director of Planning 
Peninsula Township

13235 Center Road

Traverse City MI,  49686 
Phone - 231-223-7314

Fax – 231-223-7117
planner@peninsulatownship.com  

 

 

From: Jenna Veiga <jenna@marivineyards.com> 
Sent: Monday, March 25, 2019 3:25 PM
Cc: Randy <planner@peninsulatownship.com>; Christina <zoning@peninsulatownship.com>
Subject: Re: Contact

 

Hi Randy & Christina,

I was hoping to reach out to discuss some of our permit abilities. One thing we were curious about was utilizing a food 
truck as a catering vendor. What are our abilities & restrictions surrounding this?

I'm sure I'll have many more questions for you guys in the future as well, so I appreciate your time!

 

Thank you,

 

On Mon, Mar 25, 2019 at 8:15 AM Susan Piehl <officemanager@peninsulatownship.com> wrote:

Jenna,

 

You will want to talk to our Planner Randy Mielnik (planner@peninsulatownship.com or 231-223-7314) and our 
Zoning Administrator Christina Deeren (zoning@peninsulatownship.com or 231-7318) about your special use 
permits.  I have copied them in this reply.  Please let me know if I maybe of any additional assistance.

 

Regards,

Susan Piehl 
Peninsula Township Office Manager
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13235 Center Road 
Traverse City MI  49686 
phone - 231-223-7322 ext. 1
fax - 231-223-7117
officemanager@peninsulatownship.com

Office Hours:  Mondays 7:30 am to 6:30 pm, Tuesdays – Thursdays 7:30 am to 5 pm and closed Friday – Sunday 
and Holidays.

 

 

 

From: Jenna Veiga <jenna@marivineyards.com> 
Sent: Friday, March 22, 2019 1:07 PM
To: officemanager@peninsulatownship.com
Subject: Contact

 

Good afternoon,

My name is Jenna, and I handle the marketing & events at Mari Vineyards. I am hoping to establish contact with 
whomever I would need to speak with about what our special use permits allow under the township. Could you point 
me in the right direction?

 

Thank you,

 

-- 

Jenna Veiga

Marketing & Events Manager

 

MARI VINEYARDS

8175 Center Rd. 

Traverse City, MI 49686

Office: (231) 938-6116 x 106

Cell: (231) 944-5337

marivineyards.com
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From: David Sanger <enforcement.peninsulazoning@gmail.com>
Sent: Tue, 14 May 2019 09:09:51 -0400
Subject: Fete d'ette Event June 6, 2019
To: Alex Lagina <alex@marivineyards.com>
Cc: Christina Deeren <zoning@peninsulatownship.com>
Mari Fette d'Ette June 6 201905142019.pdf

Alex,
Mari Vineyard is advertising that it will participate in the Fete d'Ette cycling and dinner event on Thursday, June 6, with the 
Boathouse Restaurant furnishing food with wine pairing from Anne Amie Vineyards in Oregon. A copy of the advertising is 
attached.

Mari operates under a SUP; the SUP allows participation in Guest Activities within specific parameters:

1. Qualification, based on previous crop year tonnage of OMP grapes purchased/grown. Mari has met this requirement for 
2019 Guest Activities.

2. Guest Activities are intended to promote Peninsula agriculture. Please explain how the pairing of food with wine from 
Oregon meets that requirement. 

Please respond to this email, explaining how this advertised, fee for entry event, prompting Oregon-produced wine,  is in 
compliance with the SUP for Mari Vineyards. I would ask for your response quickly, enabling the Zoning Department to 
evaluate your response prior to further advertisement of this event.

Thank you in advance for your response.

Dave Sanger

-- 
David K. Sanger
Ordinance Enforcement Officer
Peninsula Township Zoning Office
13235 Center Road
Traverse City, MI 49686

231-223-7318
231-216-1212 direct line
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WOMP013774
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PENINSULA TOWNSHIP 
GRAND TRAVERSE COUNTY, MICHIGAN 

ZONING ORDINANCE AMENDMENT NO. 204 
 

Section 1. Amendment of Section 3.2, Definitions: The Peninsula Township Zoning 
Ordinance, Section 3.2, shall be amended as specified below: 
 
Section 3.2 Definitions: 
 
Basement: A story having part, but not more than one-half (1/2) of its height below 
finished grade. A basement shall be counted as a story for the purpose of height 
measurement if the vertical distance between the ceiling and the average level of the 
adjoining groundfinished grade below is more than five (5) feet, or if used for business 
or dwelling purposes. (REVISED BY AMENDMENT 204) 

 
Building, Height of: The vertical distance measured from the mean elevation of the 
natural grade and finished grade line of the ground about the front of the building to 
the highest point of the roof. (REVISED BY AMENDMENT 204) 
 
Half Story: Finished living space under a gable, hip, or gambrel roof, where the wall 

plates of the exterior walls are no more than three (3) feet above the floor of such half 

story. (ADDED BY AMENDMENT 204) 

 
Section 2. Amendment of Subsection 6.1.5, Categories within Zone Districts: The 
Peninsula Township Zoning Ordinance, Subsection 6.1.5, shall be amended to add (4) to 
read as follows:  
 

Section 6.1.5 Categories within Zone Districts: (REVISED BY AMENDMENT 204) 
 

(4) Uses not specified as being allowed by right, with conditions or by approval of 

a special use permit shall be considered prohibited within the subject zone 

district.  
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