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DEFENDANT PENINSULA TOWNSHIP’S MOTION TO DISMISS PLAINTIFFS’ TWO 

LADS, LLC, BLACK STAR FARMS, LLC, AND TABONE VINEYARDS, LLC’S 
CLAIMS PURSUANT TO RULE 12(b)(1) AND 12(h)(3) FOR LACK OF SUBJECT 

MATTER JURISDICTION 
 

NOW COMES DEFENDANT, Peninsula Township, by and through its attorneys, 

McGraw Morris, P.C., and hereby moves to dismiss Counts II, III, and VII of Plaintiffs’ Two Lads, 

LLC, Black Star Farms, LLC and Tabone Vineyard, LLC’s First Amended Complaint pursuant to 

Fed. R. Civ. P. 12(b)(1) and 12(h)(3) for lack of subject matter jurisdiction, and in support of the 

same relies upon its Brief in Support and the exhibits attached thereto. 

Peninsula Township further moves to dismiss Plaintiffs’ Two Lads, LLC, Black Star 

Farms, LLC and Tabone Vineyard, LLC’s claims for declaratory and injunctive relief in Counts I, 

II, III, IV, V, VI, VII, and X of the First Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(1) 

and 12(h)(3) for lack of subject matter jurisdiction, and in support of the same relies upon its Brief 

in Support and the exhibits attached thereto. 

WHEREFORE, Defendant Peninsula Township respectfully requests that this Honorable 

Court grant its Motion to Dismiss and dismiss Plaintiffs’, Two Lads, LLC, Black Star Farms, LLC, 

and Tabone Vineyards, LLC’, regulatory takings claim (Count VII) and as-applied claims (Counts 

II and III) in the First Amended Complaint for lack of subject matter jurisdiction because they 

have failed to achieve finality.   
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Moreover, Defendant Peninsula Township respectfully requests that this Honorable Court 

grant its Motion to Dismiss and dismiss Plaintiffs’, Two Lads, LLC, Black Star Farms, LLC, and 

Tabone Vineyards, LLC’, claims to the extent they seek declaratory and injunctive relief in Counts 

I, II, III, IV, V, VI, VII, and X because the requested relief is moot, depriving the Court of subject 

matter jurisdiction over those claims for relief. 

McGRAW MORRIS, P.C. 
Attorneys for Defendant Peninsula Township 

 
Dated:  October 6, 2023  BY: /s/ Bogomir Rajsic, III   

Bogomir Rajsic, III (P79191) 
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Grand Rapids, MI  49503 
(616) 288-3700 
brajsic@mcgrawmorris.com  

Thomas J. McGraw (P48817) 
2075 W. Big Beaver Rd., Suite 750 
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tmcgraw@mcgrawmorris.com    
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I. INTRODUCTION 

Plaintiffs, Two Lads, LLC, Black Star Farms, LLC, and Tabone Vineyards (collectively 

“Plaintiffs”) operate wineries in Peninsula Township (the “Township”).  While there are several 

remaining plaintiffs in this litigation, the Plaintiffs subject to this motion operate (or, for Tabone, 

alleged to operate) as a use by right under the Peninsula Township Zoning Ordinance (“PTZO”) 

as Farm Processing Facilities.1   

For many of Plaintiffs’ claims, this case does not belong in federal court – at least not yet 

or not in their current form.  Federal suits like this one are centered on “matters of local concern 

more aptly suited for local resolution.”  Murphy v. New Milford Zoning Comm’n, 402 F.3d 342, 

347 (2nd Cir. 2005); Insomnia, Inc. v. City of Memphis, Tenn., 278 Fed. Appx. 609 (6th Cir. 2008); 

Grace Comm. Church v. Lenox Twp., 544 F.3d 609 (6th Cir. 2008).  Federal suits in the land-use 

context are generally not ripe for adjudication until a land owner receives a final definitive decision 

on a land use application.  Williamson Cnty. Reg. Planning Comm’n v. Hamilton Bank of Johnson 

City, 473 U.S. 172 (1985). See also Pearson v. City of Grand Blanc, 961 F.2d 1211 (6th Cir. 1992).  

This is generally referred to as achieving finality.  Here, Plaintiffs have not received – and, indeed 

not even attempted to obtain – a final decision regarding the application of the PTZO to their 

properties. 

As facilities that operate as a use by right, in order to achieve finality, Plaintiffs must seek 

an appeal to the Township Zoning Board of Appeals (“ZBA”) to the extent they feel aggrieved by 

the Zoning Administrator’s application of the PTZO to their land.  Permits for Farm Processing 

                                                           
1 Tabone alleges in the First Amended Complaint that is operates as a Farm Processing Facility, 
but has never received a permit to operate under that section of the PTZO.  Instead, Tabone 
acquired its property from a predecessor in interest that was operating a Food Processing Facility 
pursuant to a Special Use Permit (“SUP”). 
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Facilities are issued directly by the Zoning Administrator (unlike uses permitted by SUP, which 

are handled by the Township Board). The PTZO permits a direct appeal to the ZBA from a 

determination of the Zoning Administrator. Moreover, Plaintiffs may seek a non-use variance from 

the application of the PTZO to the ZBA, or otherwise seek an interpretation of the provisions of 

the PTZO.  Under these scenarios, if a Plaintiff is aggrieved by a decision of the ZBA, it has the 

right to appeal that decision to the Circuit Court.  See Mich. Ct. R. 7.122; MCL 125.3605 

None of the Plaintiffs ever sought or obtained a final decision regarding the application of 

the PTZO to their properties before filing suit.  Two Lads never appealed the scope of their land 

use permits to the ZBA.  Instead, as it testified during its deposition, Two Lads did not even know 

an appeal to the ZBA was available.  Further, while Black Star and Tabone knew they could seek 

ZBA review of the PTZO’s application to their properties, the ZBA never denied an appeal or 

request for variance from either Black Star or Tabone. 

This failure is significant because it deprives this Court of subject matter jurisdiction over 

claims where finality has not been achieved. Plaintiffs’ Fifth Amendment regulatory taking claims 

(Count VII) and as-applied constitutional claims (Count II and Count III) are not ripe for judicial 

review until they prove they have received “a final decision regarding the application of the 

regulations to the property at issue.”  Grace Cmty Church v. Lenox Twp., 544 F.3d 609, 615 (6th 

Cir. 2008) (“Grace I”) (quoting Insomnia Inc. v. City of Memphis, Tenn., 278 Fed. Appx. 609, 612 

(6th Cir. 2008)).   

Further, in December, 2022, the Township approved Amendment 201 to the PTZO, which 

makes comprehensive changes to the PTZO and moots a significant number of Plaintiffs’ claims.  

As such, Section 6.7.2(19) no longer exists in the substantive form challenged in Plaintiffs’ First 

Amended Complaint.  Like finality, mootness affects this Court’s subject matter jurisdiction. “A 
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federal court ‘lacks jurisdiction to consider any case or issue that has lost its character as a present, 

live controversy and thereby becomes moot.’” Kerr for Kerr v. Comm’r of Soc. Sec., 874 F.3d 926, 

930 (6th Cir. 2017).  “‘Mootness results when events occur during the pendency of the litigation 

which render the court unable to grant the requested relief.’” Burger v. Cuyahoga Cnty. Bar Ass’n, 

983 F.2d 718, 724 (6th Cir. 1993).  Because of these comprehensive changes to the PTZO through 

Amendment 201, Plaintiffs’ claims for declaratory and injunctive relief in Counts I, II, III, IV, V, 

VI, VII, and X are moot.    

The Court should, therefore, grant the Township’s motion to dismiss Plaintiffs’ regulatory 

takings claims (Count VII) and as-applied challenges (Counts II and III) based on lack of subject 

matter jurisdiction because Plaintiffs have failed to achieve finality.  Further, to the extent 

Plaintiffs seek declaratory and injunctive relief in Counts I, II, III, IV, V, VI, VII, and X, that relief 

is moot based on the passage of Amendment 201.2 

II. STATEMENT OF FACTS 

A. Zoning Authorization for Farm Processing Facilities. 
 

On July 9, 2002, Peninsula Township (the “Township”) adopted Amendment 139 to the 

PTZO, permitting agriculturally-zoned landowners to operate Farm Processing Facilities as a 

matter of right. Under §6.7.2(19) of the PTZO, “[i]t is the intent of this subsection to promote a 

thriving agricultural production industry and preservation of rural character by allowing 

constructing and use of a Farm Processing Facility.”  (ECF No. 29-1, PageID.1183). Under the 

PTZO, Farm Processing Facilities are permitted as a use by right in the A-1 Agricultural District 

that does not require an SUP, or approval by the Township, so long as the use is in compliance 

                                                           
2 If the Court deems proper, it can consider the Township’s Motion under Fed. R. Civ. P. 56.  
However, the Township submits that is not necessary. 
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with the conditions and regulations of the PTZO and the specific limitations contained in 

§6.7.2(19).  

Farm Processing Facilities, as a use by right, need only obtain a farm processing permit 

from the Zoning Administrator before commencing operations.  The Zoning Administrator will 

issue a preliminary permit upon the applicant providing a site plan, application fee, approval from 

the Grand Traverse County Health Department, and showing of compliance of limitations in the 

PTZO.  (ECF No. 29-1, PageID.1187; Section 6.7.2(19)(b)(14)(I)-(IV)).  No processing or sales 

may occur until a Final Farm Processing Facility Permit has been obtained. (See id.; Section 

6.7.2(19)(b)(14)(V)). After a Preliminary Farm Processing Facility Permit has been issued, the 

applicant then seeks a Final Farm Processing Facility Permit from the Zoning Administrator.  This 

includes the applicant providing all permits required by state and federal law and the Zoning 

Administrator completing an on-site visit.  (See id.). 

B. Challenging Zoning Decisions for Wineries that Operate as a Use By Right. 
 

A Farm Processing Facility would challenge the issuance of a permit or a determination by 

the Zoning Administrator through an appeal to the ZBA.  

Section V of PTZO details the duties and powers of the ZBA which was established to 

safeguard the objectives of the PTZO and provide “a means for competent interpretation and 

controlled flexibility in the application of this Ordinance.” (ECF No. 29-1, Page.ID 1162; Section 

5.1.1). Because permits for a Farm Processing Facility are issued solely by the Zoning 

Administrator, under §5.7.1 of the PTZO, the ZBA has the power to review the Zoning 

Administrator’s decision. The ZBA “shall hear and decide appeals where it is alleged by the 

appellant that there is an error in any order, requirement, permit, decision or refusal made by the 
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Zoning Administrator or by any other official in administering or enforcing any provisions of this 

Ordinance.”  (Id. at PageID.1164; Section 5.7.1). 

To the extent a Farm Processing Facility seeks an interpretation of the PTZO, under §5.7.2 

the ZBA has the power to interpret, upon request “the provisions of this Ordinance in such a way 

as to carry out the intent and purpose of this Ordinance . . . .” (Id.). Finally, if a Farm Processing 

Facility seeks a variance, under §5.7.3 the Township Board has the power to authorize specific 

variance requests provided that all basic conditions under §5.7.3(1) and any one special condition 

under §5.7.3(2) can be satisfied.  

“The Board of Appeals may reverse or affirm wholly or partly, or may modify the order, 

requirement, decision or determination as in its opinion ought to be made in the premises.” (ECF 

No. 29-1 Page.ID 1163; §5.6). The ZBA shall have the “power in passing upon appeals to vary or 

modify any of its rules, regulations, or provisions so that the spirit of the ordinance shall be 

observed, public safety secured and substantial justice done.” (Id.).  

If an applicant is seeking a variance or an interpretation of the PTZO, the request would 

originate with the Zoning Administrator. “[T]he zoning administrator would then guide them 

through the application process, what needs to be submitted to have a complete application and 

help them to understand what the process looks like.” (Exhibit 1, Dep of Peninsula Township at 

36). A completed application must be submitted to the Zoning Administrator four weeks prior to 

meeting with the ZBA, during which, staff will complete a “package of materials that goes to the 

zoning board of appeals, which includes all of the application materials as well as a staff report.” 

(Id. at 37).   

If anyone is aggrieved by a decision of the ZBA, they have the right to appeal to the Circuit 

Court.  See Mich. Ct. R. 7.122 (“This rule governs appeals to the circuit court from a determination 
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under a zoning ordinance by any . . . zoning board of appeals . . . .”); see also MCL 125.3605.  

Appeals governed by Mich. Ct. R. 7.122 are appeals of right.  Mich. Ct. R. 7.122(A)(3). 

C. History of Land Use Approvals for Farm Processing Facilities 

1. Two Lads 

Two Lads has been in operation for well over a decade before this litigation was filed. In 

May, 2007, Two Lads obtained its Preliminary Farm Processing Facility permit. (Exhibit 2, Two 

Lads Preliminary Farm Processing Permit).  In October, 2007, Two Lads received its Final Farm 

Processing Facility Permit from the Township. (Exhibit 3, Two Lads Final Farm Processing 

Permit).  Two Lads has not applied for any amendments to their Farm Processing Facility Permit. 

(Exhibit 1 at 51). Two Lads has been in continuous operation since. 

Both Two Lads and the Township agree that Two Lads never requested a variance, an 

interpretation from, or appealed to the ZBA. (Exhibit 1, at 51; Exhibit 4, Dep. of Two Lads at 79-

80). In fact, when asked whether it sought an interpretation from the ZBA, Two Lads’ 

representative testified, “[O]h, I didn’t even know that was a thing. No, I didn’t.” (Id. at 80). While 

the ability to seek an interpretation is laid out in the text of the PTZO, in 2014 the Township’s 

Zoning Administrator informed Two Lads that “several events” it had planned for the summer 

may be in violation of Two Lads’ permits.  (Exhibit 5, Summer 2014 Correspondence).  The 

Zoning Administrator invited Two Lads to “contact us immediately to discuss the scheduled events 

so that staff can make a determination as to whether or not these uses a permitted by Section 

6.7.2(19)” of the PTZO.  (Id.). Two Lads did not seek an interpretation, but instead, stated, “[a]fter 

our discussion in your office on the 24th of June I now have a better understanding of the 139 

ordinance as it pertains to ‘social events for hire’ at a farm processing facility.” (Id.).  In fact, as 

noted above, when asked whether Two Lads sought an interpretation regarding what he heard from 
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the Zoning Administrator in response to the 2014 letter, Two Lads’ representative noted he did not 

even know that was “a thing” and did not seek an interpretation.  (Exhibit 4 at 79-80).  

2. Black Star 

Black Star obtained its Preliminary Farm Processing Permit in March, 2007. (Exhibit 6, 

Black Star Preliminary Farm Processing Permit). The Preliminary Farm Processing Permit did not 

allow processing or sales until the final permit is issued. (Id.). In September, 2007 Black Star 

obtained its Final Farm Processing Permit. (Exhibit 7, Black Star Final Farm Processing Permit). 

Black Star has been in continuous operation since.  The Township has not received or processed 

any request to amend the permit issued in 2007. (Exhibit 1 at 52-54).  

Black Star does have a history of variance requests to the Township – but it still failed to 

obtain a final decision. In the thirteen years before the filing of the First Amended Complaint, 

Black Star submitted multiple variance requests to Peninsula Township.  None of the variance 

requests were ever denied.  

• In 2007, Black Star received a dimensional variance. (Exhibit 8, ZBA Approval of 
Dimensional Variance). The variance allowed Black Star to use a pre-existing building, 
which exceeded 6,000 square feet, for its Farm Processing Facility under 
§6.7.2(19)(b)(7) of the PTZO. (Exhibit 9, Dep of Black Star Representative Lee Lutes 
at 26).  
 

• Later in 2007, the ZBA, at Black Star’s request, approved an exception to §6.7.2(19)(2) 
of the PTZO. (Exhibit 10, ZBA August 9, 2007 Meeting Minutes). This exception 
allowed Black Star’s location in the Township to sell wine and permit tastings of wine 
that had been made from grapes grown on the Peninsula but processed at a Black Star 
facility located in Leelanau County. (Id.) This resulted in litigation which ultimately 
was resolved allowing Black Star to sell to the public red wines for growing years 2004 
and 2005 and white wines for growing years 2005 and 2006. (Exhibit 11, Exception to 
sell red and white wines). 

 
• In 2011, Black Star requested a variance to expand the processing and storage area of 

its facility.  The requested variance was for an expansion of their current facility of 
approximately 7,000 square feet. (Exhibit 12, 2011 Variance Request). In lieu of 
proceeding with the variance request, on January 26, 2012, Black Star removed its 
variance request from consideration stating the winery plans to pursue other options as 
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they relate to the production facility and it will not be continuing with the ZBA request 
to expand production space. (Exhibit 13, Variance Request withdrawn). 

 
• Finally, in 2018, Black Star submitted another variance application for the pre-existing 

structure requesting more space for wine storage. (Exhibit 14, 2018 Variance Request). 
The Township did not process the variance request, instead indicated that an 
amendment to the Zoning Ordinance would be required. (Exhibit 15, Letter from The 
Township to Black Star). Black Star took no further action.  

 
3. Tabone 

In the First Amended Complaint, Tabone claims it operates its winery as a Farm Processing 

Facility. (ECF No. 29, PageId.1092, Para. 45; Exhibit 16, Tabone Dep. at 39). This is incorrect. 

Tabone’s predecessor in interest, J. Josef Vineyards, applied for and obtained an SUP in April, 

2000, that allowed it to operate as a Food Processing Plant. (Exhibit 17, SUP No. 73). The SUP 

was transferred to Tabone in February, 2004. (ECF No. 32-2, PageID.1636). The allowed use 

under SUP No. 73 is for a “Food Processing Plant – Winery and Bottled Juice”.  Food Processing 

Plants are allowed as a special use under §8.5 of the PTZO. (Id.).  SUP No. 73 allows for grapes 

to be crushed, pressed and transported inside for fermenting and bottling inside. (Id.).  Retail sales 

of wine for off premises consumption is allowed but wine tasting is not allowed on the premises. 

(Id.).  

Mario Tabone, on behalf of Tabone, mistakenly believes that Tabone is a Farm Processing 

Facility. On January 29, 2016, Burkholder Construction applied for a Farm Processing Permit and 

Land Use Permit on behalf of Mario Tabone for a “Winery Farm Processing & Tasting Room” 

structure. (Exhibit 18, Application). On April 27, 2016, Peninsula Township advised Tabone of 

outstanding items to complete in support of the application for a Farm Processing Facility. 

(Exhibit 19, April 27, 2016 e-mail). Specifically, Tabone was instructed to submit an application 

for a variance to the ZBA requesting a setback of 11 feet from the required 100-foot side yard 

setback required under §6.2.7(19)(b)(5) of the PTZO. (Id.). 
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Tabone applied for a variance of the setback requirements. A public hearing before the 

ZBA on the variance was scheduled for June 28, 2016. On June 21, 2016, the Township Planner 

e-mailed Mr. Tabone discussing the option of working within the current SUP, and advising 

Tabone that currently the winery is not authorized for wine tasting within the building, to do so 

will require the winery to convert to a Farm Processing Facility – pending a variance of 11 feet 

from the 100-foot side yard setback – or convert to a Winery-Chateau. (Exhibit 20, June 21, 2016 

e-mail). Mr. Tabone replied to this email confirming that Tabone withdraws Variance Request No. 

851 in light of Tabone pursing operations outlined by SUP No. 73. (Id.).  

Tabone’s Farm Processing and Tasting Room Land Use Permit application was 

subsequently updated to reflect that the proposed use of the structure would continue to be a Food 

Processing Plant. (Exhibit 21, Revised Application).  

Tabone has never filed any applications to amend SUP No. 73. (Exhibit 1 at 86). At most, 

Tabone claims its Farm Processing Facility application was approved prior to Tabone’s 2018 

opening. (Exhibit 15 at 53-54). However, the Township never approved any application for 

Tabone to become a Farm Processing Facility. (Exhibit 1 at 86). Other than the variance discussed 

above, Tabone has never applied for or requested a variance or interpretation from the ZBA 

regarding SUP No. 73. (Exhibit 1 at 86). 

D. The Township Amended the PTZO Through Amendment 201 Which Eliminated 
Farm Processing Facilities as a Use By Right. 

 
After completing the public process required by the MZEA, on December 13, 2022, the 

Township passed Zoning Ordinance Amendment No. 201.  (ECF NO. 444-2, PageID.15907-

15930).  Amendment 201 makes comprehensive changes to the PTZO and moots a significant 

number of Plaintiffs’ claims. 
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Farm Processing Facilities have been eliminated from the PTZO. Section 6.7.2(19) – Farm 

Processing Facility has been replaced with Section 6.7.2(19) – Wholesale Farm Processing 

Facility.  (Id. at 15909-15915).  As such, Section 6.7.2(19)(a) and Section 6.7.2(19)(b)(1)(iv) no 

longer exist in the substantive form challenged in Plaintiffs’ Complaint.  (Id.).  Moving forward, 

pursuant to Section 6.7.3(22), the Township will recognize Retail Farm Processing Facilities as a 

subordinate, accessory use permitted by SUP subject to the requirements of Section 8.7.3(10) and 

(11) which have been repealed and replaced. (Id. at 15915). Now, pursuant to Section 8.7.3(10), 

Retail Farm Processing Facility (Indoors Only), and Section 8.7.3(11), Retail Farm Processing 

Facility (with Outdoor Seating), are permitted only as subordinate, accessory uses by SUP.  (Id. at 

10-22).   

LAW AND ARGUMENT 
 
III. STANDARD OF REVIEW 
 

The Township moves to dismiss Plaintiffs’ takings and as-applied claims pursuant to 

Federal Rule of Civil Procedure 12(b)(1) and through Federal Rule of Civil Procedure 12(h)(3) 

which provides that “[i]f the court determines at any time that it lacks subject-matter jurisdiction, 

the court must dismiss the action.”  A motion to dismiss under Rule 12(h)(3) is analyzed in the 

same manner as a motion to dismiss under Rule 12(b)(1). Cohan v. LVJ, Inc., No. 20-cv-10979, 

2021 WL 4552247, at *1 (E.D. Mich., Oct. 5, 2021) (citing Gates v. Black Hills Health Care Sys. 

(BHHCS), 997 F.Supp.2d 1024, 1029 (D.S.D. 2014) and Berkshire Fashions, Inc. v. M.V. Hakusan 

II, 954 F.3d 874, 879 n.3 (3d Cir. 1992). Rule 12(b)(1) permits dismissal for lack of subject-matter 

jurisdiction.  Fed. R. Civ. P. 12(b)(1).  Subject matter jurisdiction is a threshold determination for 

a district court.  See Steel Co. v. Citizens for a Better Env’t, 523 U.S. 82, 101; 118 S.Ct. 1003 

(1998); Am. Telecom Co., L.L.C. v. Republic of Lebanon, 501 F.3d 534 (6th Cir. 2007). 
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The Township’s challenge to subject matter jurisdiction is factual in nature. A Rule 

12(b)(1) motion based on lack of subject matter jurisdiction can come in two varieties: a facial 

attack or a factual attack.  Cartwright v. Garner, 751 F.3d 752, 759 (6th Cir. 2014).  “A facial 

attack on the subject-matter jurisdiction alleged in the complaint questions merely the sufficiency 

of the pleading.”  Gentek Bldg. Prods. V. Sherwin-Williams Co., 491 F.3d 320, 330 (6th Cir. 2007).  

“When reviewing a facial attack, a district court takes the allegations in the complaint as true,” and 

construes them in the light most favorable to the nonmoving party, a procedure like that utilized 

under Rule 12(b)(6). Id.; see also United States v. Ritchie, 15 F.3d 592, 598 (6th Cir. 1994).  “If 

those allegations establish federal claims, jurisdiction exists.” Gentek Bldg. Prods., 491 F.3d at 

330.   

On the other hand, “[a] factual attack challenges the existence of subject matter 

jurisdiction.”  Cartwright, 751 F.3d at 759.  “When a Rule 12(b)(1) motion attacks the factual basis 

for jurisdiction, the district court must weigh the evidence and the plaintiff has the burden of 

proving that the court has jurisdiction over the subject matter.”  Golden v. Gorno Bros., Inc., 410 

F.3d 879, 881 (6th Cir. 2005).  When considering a factual attack to subject matter jurisdiction, “a 

court has broad discretion with respect to what evidence to consider in deciding whether subject 

matter jurisdiction exists, including evidence outside of the pleadings, and has the power to weigh 

the evidence and determine the effect of that evidence on the court's authority to hear the case.”  

Cartwright, 751 F.3d at 759-760 (citing Ritchie, 15 F.3d at 598).  The Court may consider 

documentary evidence and may even hold a limited evidentiary hearing to resolve disputed 

jurisdictional facts.  Ohio Nat’l Life Ind. Co. v. United States, 922 F.2d 320, 325 (6th Cir. 1990). 

The United States Supreme Court has consistently cautioned that “‘subject-matter 

jurisdiction, because it involves a court’s power to hear a case, can never be forfeited or waived.’”  
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Arbaugh v. Y&H Corp., 546 U.S. 500, 514; 126 S.Ct. 1235 (2006) (quoting United States v. Cotton, 

535 U.S. 625, 630; 122 S.Ct. 1781 (2002)); see also Gonzalez v. Thaler, 565 U.S. 134, 141; 132 

S.Ct. 641 (2012) (“Subject-matter jurisdiction can never be waived or forfeited.”).  Subject-matter 

jurisdiction can be addressed at any time, “objections [to subject-matter jurisdiction] may be 

resurrected at any point in the litigation, and a valid objection may lead a court midway through 

briefing to dismiss a complaint in its entirety.”  Gonzalez, 565 U.S. at 141.  The Supreme Court 

has consistently held that courts “have an independent obligation to determine whether subject-

matter jurisdiction exists, even in the absence of a challenge of any party.”  Arbaugh, 546 U.S. at 

514 (citing Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 583; 119 S.Ct. 1563 (1999)). 

IV. PLAINTIFFS HAVE FAILED TO ACHIEVE FINALITY RENDERING THEIR 
TAKINGS AND AS-APPLIED CHALLENGES UNRIPE AND LEAVING THIS 
COURT WITHOUT SUBJECT MATTER JURISDICTION OVER THOSE 
CLAIMS. 

  
Plaintiffs filed the present lawsuit in federal court asserting takings and as-applied 

challenges to the PTZO. However, before filing the instant litigation, Two Lads, Black Star, and 

Tabone failed to obtain a final decision from the Township regarding the application of the PTZO 

to their respective properties regarding the claims alleged in the lawsuit.  Because Plaintiffs failed 

to achieve finality, their takings and as-applied challenges are not ripe, and this Court lacks subject 

matter to adjudicate those claims. 

Two Lads and Black Star have not applied for an amendment to their land use permits for 

their respective farm processing facilities or site plan.  Further, while Tabone claims it is a Farm 

Processing Facility, there is no evidence that Tabone ever obtained a permit to operate as such.  In 

reality, Tabone has not sought an amendment to the SUP under which it operates as a Food 

Processing Plant.  Simply speaking, Two Lads, Black Star, and Tabone have been operating for 

years before filing this lawsuit and failed to obtain a final decision from the Township. 
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Moreover, Two Lads has never sought a variance or interpretation from the ZBA.  As it 

testified, it was not even aware that an appeal or request for interpretation from the ZBA was an 

option.  The only variance request Tabone applied for was subsequently withdrawn and never 

heard by the ZBA. Tabone has not submitted a request for interpretation or appeal on any 

“restriction” from the ZBA. Black Star sought several variances and every variance or 

interpretation that went to the ZBA was granted by the Township. On two other instances, Black 

Star’s request was never heard by the ZBA, and Black Star never sought further relief. 

Finally, even if Two Lads, Black Star, or Tabone received an adverse decision from the 

ZBA – which none of them did – they never appealed the hypothetical decision to the Circuit 

Court, which is available as a matter of right under the Michigan Court Rules.   

Two Lads, Black Star, and Tabone have failed to achieve finality and, as such, their takings 

and as-applied claims are not ripe.  

The requirement of finality emanates from the ripeness requirements of Article III of the 

United States Constitution.  Article III, among other things, limits the jurisdiction of federal courts 

to actual cases and controversies, and precludes federal courts from providing advisory opinions.  

Arnett v. Myers, 281 F.3d 552, 562 (6th Cir. 2002) (citing Adcock v. Firestone Tire and Rubber 

Co., 822 F.2d 623, 627 (6th Cir. 1987)).  The doctrine of ripeness “focuses on the timing of the 

action.”  United States Postal Serv. v. Nat'l Ass'n of Letter Carriers, 330 F.3d 747, 751 (6th Cir. 

2003).  Ripeness encompasses “Article III limitations on judicial power” as well as “prudential 

reasons for refusing to exercise jurisdiction.” Nat'l Park Hospitality Ass'n v. Dep't of Interior, 538 

U.S. 803, 808; 123 S.Ct. 2026 (2003) (internal citation and quotation marks omitted).  Through 

enforcement of ripeness requirements, courts discourage “premature adjudication” of legal 

questions and avoid judicial entanglement in abstract controversies. Warshak v. United States, 532 
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F.3d 521, 525 (6th Cir. 2008) (en banc).  Ripeness “is more than a mere procedural question; it is 

determinative of jurisdiction. If a claim is unripe, federal courts lack subject matter jurisdiction 

and the complaint must be dismissed.” River City Capital, LP. v. Bd. of Cty. Comm'rs, 491 F.3d 

301, 309 (6th Cir. 2007) (internal citation and quotation marks omitted). 

 The Sixth Circuit in Miles Christi Religious Order v. Township of Northville, 629 F.3d 533 

(6th Cir. 2010), explained how the ripeness doctrine has evolved into a “finality” requirement in 

the land-use context. The “insistence on finality” is a foundational prerequisite for any federal 

land-use claim: 

To decide whether a dispute has ripened into an action amenable to and appropriate 
for judicial resolution, we ask two questions: (1) is the dispute “fit” for a court 
decision in the sense that it arises in “a concrete factual context” and involves “a 
dispute that is likely to come to pass”? and (2) what are the risks to the claimant if 
the federal courts stay their hand? Warshak, 532 F.3d at 525; see Abbott Labs., 387 
U.S. at 149, 87 S.Ct. 1507. In the land-use context, the demands of “a concrete 
factual context” and “a dispute that is likely to come to pass” converge in an 
insistence on “finality,” an insistence that the relevant administrative agency 
resolve the appropriate application of the zoning ordinance to the property in 
dispute. In the related context of takings claims under the Fifth and Fourteenth 
Amendments, courts likewise insist that a claimant “obtain[ ] a final decision 
regarding the application of the zoning ordinance[s] ... to its property,” Williamson 
Cnty. Reg.'l Planning Comm'n v. Hamilton Bank of Johnson City, 473 U.S. 172, 
186, 105 S.Ct. 3108, 87 L.Ed.2d 126 (1985), a requirement rooted in ripeness 
considerations, see id. at 186–94, 105 S.Ct. 3108; Lucas v. S.C. Coastal Council, 
505 U.S. 1003, 1012–13, 112 S.Ct. 2886, 120 L.Ed.2d 798 (1992). In addition to 
takings claims, we have applied the finality requirement to other constitutional and 
statutory challenges to local land-use requirements. See Grace Cmty. Church, 544 
F.3d at 615 (RLUIPA); Insomnia Inc. v. City of Memphis, 278 Fed. Appx. 609, 613 
(6th Cir. 2008) (Free Speech Clause); Bannum, Inc. v. City of Louisville, 958 F.2d 
1354, 1362 (6th Cir. 1992) (Equal Protection Clause). 

 
Miles Christi, 629 F.3d at 537. 
 

The State of Michigan and its municipalities have adopted procedures designed to keep 

building and land use issues at a local level subject to appropriate judicial review. The process 

provides a mechanism for resolving disputes. The seminal case of Williamson County Reg. 
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Planning Com. v. Hamilton Bank of Johnson County, 473 U.S. 172 (1985) and its progeny 

highlight the importance of this process and have cautioned federal courts not to interfere with this 

process.  

As set forth by the Court in Williamson County, 473 U.S. at 187: “[A] claim that the 

application of government regulations affects a taking of a property interest is not ripe until the 

government entity charged with implementing the regulations has reached a final decision 

regarding the applicability of the regulations to the property at issue.” Local regulatory decisions 

are generally not ripe for constitutional attack until all of the state law processes have been 

exhausted. Braun v. Ann Arbor Charter Township, 519 F.3d 564 (6th Cir. 2008); Bigelow v. 

Michigan Department of Natural Resources, 970 F.2d 154 (6th Cir. 1992). The Michigan Supreme 

Court has echoed this requirement in Paragon Properties Co. v. City of Novi, 452 Mich. 568, 576-

577; 550 N.W.2d 772 (1996), holding that an as-applied challenge to the constitutionality of a 

zoning ordinance is not ripe until the plaintiff has obtained a final decision regarding the permitted 

use of the land.  The Michigan Supreme Court quoted favorable to Williamson County, “‘[T]he 

finality requirement is concerned with whether the initial decisionmaker has arrived at a definitive 

position on the issue that inflicts an actual, concrete injury’ . . . .”  Id. at 577 (quoting Williamson, 

473 U.S. at 186). 

 Plaintiffs’ Fifth Amendment regulatory taking claim (Count VII) and as-applied 

constitutional claims (Count II and Count III) are not ripe for judicial review until they prove they 

have received “a final decision regarding the application of the regulations to the property at issue.”  

Grace Cmty Church v. Lenox Twp., 544 F.3d 609, 615 (6th Cir. 2008) (“Grace I”) (quoting 

Insomnia Inc. v. City of Memphis, Tenn., 278 Fed. Appx. 609, 612 (6th Cir. 2008)).  See also, 

Dubuc v. Green Oak Twp., 406 Fed. Appx. 983, 989-991 (6th Cir. 2011); Beacon Hill Farm 
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Associates II, Ltd. Partnership v. Loudoun Cty. Bd. of Sup’rs, 875 F.2d 1081 (4th Cir. 1989) 

(discussing distinctions between facial and as-applied challenges in relationship to finality 

requirements). 

A. Two Lads, Black Star, and Tabone’s Fifth Amendment Takings Claims are Not Ripe. 
 

 Until recently, a plaintiff was required to prove two requirements before pursuing a takings 

claim in federal court: (1) the government entity charged with implementing the regulations had 

reached a final decision regarding the applications of the regulations to the property at issue; and 

(2) the property owner has exhausted the proper state procedures (i.e., the property owner filed 

and pursued a case in state court).  See, e.g., Crosby v. Pickaway Cnty. Gen. Health Dist., 303 Fed. 

Appx. 251, 259 (6th Cir. 2008) (citing Williamson Cnty. Reg’l Planning Comm’n v. Hamilton 

Bank, 473 U.S. 172, 186 (1985)).  But relatively recently the Supreme Court eliminated the second 

requirement, meaning that filing a state court action is no longer a prerequisite to pursuing a Fifth 

Amendment takings claim.  See Knick v. Twp. of Scott, Pa., ___ U.S. ____; 139 S.Ct. 2162 (2019). 

 Nevertheless, the Knick Court explicitly left the “finality” requirement intact, meaning that 

there must still be a “final” decision before a takings claim is ripe for judicial review in federal 

court.  Id. at 2169 (“Knick does not question the validity of this finality requirement, which is not 

at issue here.”); see also, Oberer Land Dev. Ltd. v. Sugarcreek Twp., Ohio, No. 21-3834, 2022 

WL 1773722, at *4, n.1 (6th Cir., June 1, 2022) (“The Supreme Court recently overruled 

Williamson County in Knick v. Township of Scott, 139 S. Ct. 2162 (2019), but left in place 

Williamson County’s finality requirement: that a takings claim ‘is not ripe until the government 

entity charged with implementing the regulations has reached a final decision regarding the 

application of the regulations to the property at issue.’ Williamson Cnty., 473 U.S. at 186; Knick, 

139 S.Ct. at 2169”); Delta Business Center, LLC v. City of Taylor, No. 2:19-CV-13618, 2020 WL 
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4284054, at *2 (E.D. Mich., July 27, 2020) (“The finality requirement, which was not at issue in 

Knick, was left intact. This means that there still must be a ‘final’ decision before a takings claim 

is ripe for judicial review in federal court.”).  Accordingly, Plaintiffs are still obligated to meet the 

“final decision” requirement to establish that their Fifth Amendment regulatory takings claims are 

ripe for judicial review. 

 A “final decision” under Williamson County exists when: “(1) a decision has been made 

“about how a plaintiff's own land may be used” and (2) the local land-use board has exercised its 

judgment regarding a particular use of a specific parcel of land, eliminating the possibility that it 

may “soften[ ] the strictures of the general regulations [it] administer[s].” Adam Bros. Farming, 

Inc. v. Cnty. Of Santa Barbara, 604 F.3d 1142, 1147 (9th Cir. 2010) (quoting Suitum v. Tahoe 

Reg’l Planning Agency, 520 U.S. 725, 738-739 (1997)).  In other words, a decision relating to 

Plaintiffs’ land use is not “final” until the local “land-use board” – here, the Peninsula Township 

Board – is presented with the issues and has had an opportunity to render a decision.  The Sixth 

Circuit has explained, “[i]n the land-use context, the demands of ‘a concrete factual context’ and 

‘a dispute that is likely to come to pass’ converge in an insistence on ‘finality,’ an insistence that 

the relevant administrative agency resolve the appropriate application of the zoning ordinance to 

the property in dispute.”  Miles Christi, 629 F.3d at 537.  Therefore, the Sixth Circuit has cautioned, 

“courts . . . insist that a claimant ‘obtain[] a final decision regarding the application of the zoning 

ordinance[s] . . . to its property,’ a requirement rooted in ripeness consideration[.]” Id. (internal 

citations omitted).  See also Shaw v. City of Riverview, No. 16-11693, 2017 WL 914245, at *7-8 

(E.D. Mich., Mar. 8, 2017) (“Finality requires the plaintiff to demonstrate that the decision-making 

body has reached a final decision regarding the application of the regulation at issue.”) (citing Lilly 

Investments v. City of Rochester, 674 Fed. Appx. 523, 526 (6th Cir. 2017)). 
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 The requirement for finality is well-founded in the ripeness doctrine, as “a final, definitive 

decision from local zoning authorities ensures that federal review – should the occasion eventually 

arise – is premised on concrete and established facts and that all non-constitutional avenues of 

resolution have been explored first, perhaps obviating the need for judicial entanglement in 

constitutional disputes.”  Insomnia Inc. v. City of Memphis, Tenn., 278 Fed. Appx. 609, 615 (6th 

Cir. 2008) (internal citation and quotation marks omitted).   

As entities operating as a use by right under the PTZO, if the Plaintiffs wanted to challenge 

the issuance of their Farm Processing Facility permits (which are issued solely by the Zoning 

Administrator) they must have filed an appeal to the ZBA. If Plaintiffs instead sought a variance, 

that application would go straight to the ZBA through the assistance of the Zoning Administrator.  

Finally, if, after the ZBA reached a decision regarding an appeal or variance request, any Plaintiff 

aggrieved by the decision of the ZBA has the right to appeal that decision to the Circuit Court.  See 

Mich. Ct. R. 7.122.  This is an absolute requirement, because “[f]inality is a prerequisite to 

litigation.”  Grace Community Church v. Lenox Twp., 544 F.3d 609, 617 (6th Cir. 2008).   

In this case, Plaintiffs’ First Amended Complaint is devoid of sufficient facts to establish 

that Plaintiffs satisfied the finality requirements.  Indeed, beyond the allegations contained in the 

First Amended Complaint, discovery in this case proves the same.   

• Two Lads obtained its final Farm Processing Facility permit in 2007.  Since then, Two 
Lads has not challenged the decision of the Zoning Administrator regarding its land use 
permit to the ZBA, sought an interpretation from the ZBA, or sought a variance from the 
ZBA.  This comes despite the Township inviting Two Lads to seek a determination 
regarding the events it planned to host in 2014. 
   

• Black Star obtained its final Farm Processing Facility permit in 2007.  Since then, Black 
Star has not challenged the decision of the Zoning Administrator regarding its land use 
permit to the ZBA.  While Black Star has sought and obtained more than one variance, 
Black Star was never denied a variance request.   
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• Tabone claims it is operating as a Farm Processing Facility when, in reality, its land use 
approvals support that it is a Food Processing Plant operating pursuant to a Special Use 
Permit.  Tabone never obtained a Farm Processing Facility Permit.  In order to obtain a 
Farm Processing Facility Permit, Tabone was required to obtain a dimensional variance 
from the ZBA. While Tabone initially sought a variance from the ZBA in 2016, it withdrew 
the request and has been operating since without any further challenge. The ZBA never 
ruled on the variance request. 

 
Therefore, as a matter of law, Plaintiffs have not sought “a final, definitive decision from 

local zoning authorities” before filing this federal lawsuit that “ensures that federal review – should 

the occasion eventually arise – is premised on concrete and established facts” that should 

“obviate[] the need for judicial entanglement in constitutional disputes.” Insomnia, Inc., 278 Fed. 

Appx. at 617. 

Plaintiffs’ avoidance of seeking a final decision from the ZBA regarding the regulatory 

effects of the PTZO on their properties confirm that their takings claims are not ripe for judicial 

review.  The Sixth Circuit’s decision in Miles Christi is demonstrative of the issue.  In Miles 

Christi, the Sixth Circuit reasoned that a land-use decision was not final where the local zoning 

authority was neither presented with nor ruled upon the interpretation of the regulations at issue: 

This position, however, does not square with the relevant regulations. At the time 
the complaint was filed, the Northville Code provided that “[t]he Zoning Board of 
Appeals shall be responsible for interpretations to the text of [the zoning 
ordinances]” and shall be responsible for “interpret[ing] the provisions or meaning 
of standards of [the ordinances].”  
 

* * * 
 
An administrative appeal to the zoning board thus will resolve at least three 
questions, all of which lie within the zoning board’s plenary interpretive 
jurisdiction, about Miles Christi’s obligations or indeed whether it has any 
obligations at all: (1) Has Miles Christi put its house to a “more intensive use” 
within the meaning of § 170–33.2 of the Northville Code? (2) Is the Miles Christi 
house a “church” within the meaning of § 170–26.2 of the Code? and (3) Does 
Miles Christi have an obligation to submit a site plan in the first instance in view 
of the meaning of these ordinances and its request for a variance? Finality requires 
the input of the zoning board on these unresolved questions. 
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629 F.3d at 538 (internal citations omitted).  The Sixth Circuit has also explained that: 

An appeal to the zoning board not only will ground this dispute in a concrete legal 
setting—by permitting the zoning board to clarify the township’s application of its 
land-use laws to this property—but it also may help Miles Christi. The zoning board 
may grant a variance to the religious order, or it may provide a different intensive-
use determination. Both forms of relief will considerably narrow the grounds of 
dispute between the parties if not end the dispute altogether.  
 

Id.  Consistent with the analysis of the Sixth Circuit in Miles Christi, the takings claim in this case 

is not ripe for judicial review. 

 Here, in order to achieve finality, Plaintiffs should have either: (1) appealed the Zoning 

Administrator’s application of the PTZO to their properties to the ZBA; (2) sought a variance from 

the ZBA; or (3) sought an interpretation from the ZBA.  Under the PTZO, if Plaintiffs wanted to 

challenge the Zoning Administrator’s decision regarding a Farm Processing Facility Permit, they 

had the right to directly challenge that decision with the ZBA. (See ECF No. 29-1, PageID.1164; 

Section 5.7.3). If it is a variance or interpretation of the PTZO the Plaintiffs seek, the PTZO places 

authority to interpret, apply, or vary from the PTZO within the jurisdiction of the ZBA. (See id., 

PageID.1164; Section 5.7.2 and 5.7.3). Finally, if a Plaintiff received an adverse decision from the 

ZBA on an appeal, request for variance, or request for interpretation, they are entitled to an appeal 

as a matter of right to the Circuit Court for Grand Traverse County.  See MCR 7.122.  Just as in 

Miles Christi, finality requires that the Township Board (on an SUP application) or the ZBA (on 

a variance application or request for interpretation) reach a final decision prior to achieving 

finality. 

 Plaintiffs have not alleged they sought a decision from the ZBA on the issues raised in the 

Complaint prior to filing suit, let alone proving they obtained a final decision.  Plaintiffs’ taking 

claim is therefore subject to dismissal because it is not ripe for judicial review.  See, e.g., Delta 

Business Center, LLC, 2020 WL 4284054, at *3 (holding that takings claim was not ripe because 
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“Plaintiff has not satisfied the well-settled finality requirement, which is a prerequisite to 

litigation.”); Asmar v. City of Walled Lake, 2017 WL 4585706, at *4 (E.D. Mich., Oct. 16, 2017) 

(“Here, to demonstrate ripeness, Plaintiffs would need to allege that Walled Lake made a final 

decision creating an impasse between the parties; Plaintiffs utilized remedial procedures such as 

zoning variance applications; Walled Lake provided inadequate procedures; or that remedial 

procedures were unavailable. Plaintiffs do not allege any of these facts. And so, the claim is not 

ripe on its face.”). 

 This Court lacks subject matter jurisdiction over Plaintiffs’ Fifth Amendment taking claim, 

and should therefore dismiss Count VII. 

B. Two Lads, Black Star, and Tabone’s As-Applied Challenges are Similarly Not Ripe for 
Review. 

 
 The finality requirement applies not only to Plaintiffs’ regulatory takings claim, but also to 

their as-applied constitutional claims (Counts II and III) as well.  See Miles Christi, 629 F.3d at 

537 (“In addition to takings claim, we have applied the finality requirement to other constitutional 

and statutory challenges to local land-use requirements.”).  Here, the same finality requirements 

as discussed supra regarding the takings claim applies to Plaintiffs’ as-applied First Amendment 

claims in Counts II and III. 

 The Sixth Circuit’s decision in Insomnia, Inc. leads the analysis.  In Insomnia, Inc., the 

trial court dismissed the plaintiffs’ First Amendment claim for lack of ripeness.  In affirming the 

trial court, the Sixth Circuit rejected the plaintiffs’ argument, “that, in the First Amendment 

context, there is no finality requirement; rather, an injury to land use becomes legally cognizable 

as soon as the adverse governmental decision is made.”  Insomnia, Inc., 278 Fed. Appx. at 612.  In 

reaching its conclusion, the Sixth Circuit noted that the Second Circuit in Murphy v. New Milford 

Zoning Comm’n, 402 F.3d 342 (2nd Cir. 2005) departed from its decision in Dougherty v. Town 
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of North Hempstead Bd. of Zoning Appeals, 282 F.3d 83 (2nd Cir. 2002) and required finality in 

the First Amendment context.  Insomnia, Inc., 278 Fed. Appx. at 614-615. 

 In Insomnia, Inc., the Sixth Circuit noted that the Second Circuit utilizes a two-part analysis 

to determine whether a plaintiff is subject to finality.  Id. at 615.  The court asks “‘whether the 

[plaintiffs] experienced an immediate injury as a result of [the defendant's] actions and (2) whether 

requiring the [plaintiffs] to pursue additional administrative remedies would further define their 

alleged injuries.’”  Id. (quoting Murphy, 402 F.3d at 351).  The Sixth Circuit applied the Second 

Circuit’s two-part test in Insomnia, Inc., and concluded that the plaintiffs had “not suffered an 

immediate injury as a result of the Defendant’s actions.”  Id. at 615.  To the contrary, had the 

plaintiffs followed the available administrative options, “there is a chance that their proposal 

[would] be approved” and they would have obtained the result their sought. Id. As the Sixth Circuit 

noted, “[s]uch an outcome would discharge any claim of First Amendment retaliation and obviate 

the need for federal review. If, however, Plaintiffs’ renewed plan . . . is rejected, this outcome 

[would] further define the contours of Plaintiffs’ claim of First Amendment retaliation.”  Id. at 

615-616.  The Insomnia, Inc. Court concluded: “Taken together, these two prongs indicate that the 

district court acted properly in dismissing Plaintiffs’ claim as premature.”  Id. at 616.  Finally, the 

Sixth Circuit also observed that this result comports with policy considerations that underly the 

finality requirement, including ensuring “the development of a full record,” providing the plaintiffs 

a chance to obtain the relief requested without judicial entanglement in constitutional disputes, and 

showing “respect for federalism principles by recognizing that land use disputes are uniquely 

matters of local concern more aptly suited for local resolution.”  Id. 

 Here, the analysis from Insomnia, Inc. is instructive.  Had Plaintiffs worked through the 

administrative options available to them, “there is a chance” they would have been successful in 
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obtaining the approvals they seek to compel through this lawsuit without the need for federal 

review or that the outcome in obtaining finality would “further define the contours” of the claim.  

Id. at 615-616.  See also Miles Christi, 629 F.3d 533 (analyzing application of finality requirement 

in First Amendment context); Grace Community Church v. Lenox Twp., 544 F.3d 609 (6th Cir. 

2008); Tini Bikinis-Saginaw, LLC v. Saginaw Charter Twp., 836 F.Supp.2d 504 (E.D. Mich. 2011) 

(finding as applied First Amendment claim not ripe because plaintiff failed to achieve finality). 

 Because Plaintiffs failed to achieve finality on the as-applied First Amendment claims, 

Counts II and III, the Court lacks subject matter jurisdiction over those counts and they should be 

dismissed. 

V. AMENDMENT 201 MOOTS PLAINTIFFS’ CLAIMS FOR DECLARATORY AND 
INJUNCTIVE RELIEF IN COUNTS I, II, III, IV, V, VI, VII, AND X THEREBY 
DEPRIVING THIS COURT OF SUBJECT MATTER JURISDICTION OVER 
THOSE CLAIMS FOR RELIEF.3 

 
 In Counts I (Facial Challenge to Violation of Freedom of Speech, Freedom of Expression 

and Free Exercise of Religion Under the First and Fourteenth Amendments), II (As-Applied 

Challenge to Violation of Plaintiffs’ Freedom of Speech Under the First and Fourteenth 

Amendments), III (Violation of Freedom of Association Under the First and Fourteenth 

Amendments), IV (Violation of Due Process), V (Dormant Commerce Clause – Discrimination 

Against Interstate Commerce), VI (Dormant Commerce Clause – Excessive Burden on Interstate 

Commerce), VII (Regulatory Taking), and X (Injunctive Relief), Plaintiffs seek injunctive and 

declaratory relief regarding sections of the PTZO which were completely removed via Amendment 

201.  Because the challenged sections of the PTZO related to Farm Processing Facilities have been 

                                                           
3 The Township has previously addressed mootness as it relates to Count VIII (Preemption) in its 
Motion for Summary Judgment (ECF No. 444).  It will not readdress that argument here. 
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removed from the ordinance, the Court no longer has subject matter jurisdiction over the requests 

for declaratory and injunctive relief. This does not apply to Plaintiffs’ claims for damages. 

“‘Mootness results when events occur during the pendency of the litigation which render 

the court unable to grant the requested relief.’” Burger v. Cuyahoga Cnty. Bar Ass’n, 983 F.2d 

718, 724 (6th Cir. 1993) (quoting Carras v. Williams, 807 F.2d 1286, 1289 (6th Cir. 1986)). Similar 

to finality (which deals with ripeness), mootness affects whether the Court has subject matter 

jurisdiction. “A federal court ‘lacks jurisdiction to consider any case or issue that has lost its 

character as a present, live controversy and thereby becomes moot.’” Kerr for Kerr v. Comm’r of 

Soc. Sec., 874 F.3d 926, 930 (6th Cir. 2017) (quoting Demis v. Sniezek, 558 F.3d 508, 512 (6th 

Cir. 2009)). “[I]f in the course of litigation a court finds that it can no longer provide a plaintiff 

with any effectual relief, the case generally is moot.” Uzuegbunam v. Preczewski, ___ U.S. ___; 

141 S. Ct. 792, 796 (2021). 

“‘Generally, when an ordinance is repealed any challenges to the constitutionality of that 

ordinance become moot.’”  Tini-Bikinis, 836 F.Supp.2d at 519 (quoting Coal. for the Abolition of 

Marijuana Prohibition v. City of Atlanta, 219 F.3d 1301, 1310 (11th Cir. 2000)).  While this 

generally does not apply to claims for damages, it does moot claims for declaratory and injunctive 

relief.  See Tini-Bikinis, 836 F.Supp.2d at 520 (citing Brandywine, Inc. v. City of Richmond, 359 

F.3d 830, 836 (“We can neither declare unconstitutional nor enjoin the enforcement of a provision 

that is no longer in effect.”)). See also Intl. Outdoor, Inc. v. City of Troy, 361 F.Supp.3d 713 (E.D. 

Mich. 2019) (rejecting claims for declaratory and injunctive relief as moot given amendment to 

challenged ordinance).  As the Eastern District of Michigan in Tini-Bikinis reasoned, declaring a 

repealed ordinance void and/or enjoining its enforcement would be an empty act: 

In this case, as in Brandywine, Plaintiffs' First Amendment claim for injunctive and 
declaratory relief regarding the 2010 Ordinance is moot. Indeed, declaring a 
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repealed ordinance void and enjoining its enforcement—particularly when the 
current ordinance is also before the Court—would be an empty act. In the 
vernacular, declaring it void would be as meaningful as shooting a dead horse. And 
enjoining its enforcement, moreover, would be shooting the horse once again. 

 
836 F.Supp.2d at 520. 
 
 The same analysis applies in this case.  Every section of the PTZO that Plaintiffs challenge 

as unconstitutional has been removed through Amendment 201.  Entering an order declaring that 

sections of an ordinance that no longer exist would be tantamount to an advisory opinion.  As the 

Tini-Bikinis Court concluded, it “would be an empty act.”  Id. at 520.  Further, enjoining the 

enforcement of the PTZO, given that it has been completely rewritten to remove each and every 

one of the challenged sections, would be shooting a dead horse not once, but twice.   

The claims for declaratory and injunctive relief in Counts I, II, III, IV, V, VI, VII, and X 

are moot and should be dismissed for lack of subject matter jurisdiction.  Again, this does not apply 

to Plaintiffs’ request for damages. 

CONCLUSION AND RELIEF REQUESTED 

For the reasons stated, Defendant Peninsula Township respectfully requests that this 

Honorable Court grant its motion to dismiss and dismiss Plaintiffs’, Two Lads, Black Star, and 

Tabone, regulatory takings claim (Count VII) and as-applied claims (Counts II and III) in the First 

Amended Complaint for lack of subject matter jurisdiction because they have failed to achieve 

finality.   

Moreover, Defendant Peninsula Township respectfully requests that this Honorable Court 

grant its motion to dismiss and dismiss Plaintiffs’, Two Lads, Black Star, and Tabone, claims to 

the extent they seek declaratory and injunctive relief in Counts I, II, III, IV, V, VI, VII, and X 

because the requested relief is moot, depriving the Court of subject matter jurisdiction over those 

claims for relief. 
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McGRAW MORRIS, P.C. 
Attorneys for Defendant Peninsula Township 

 
Dated:  October 6, 2023  BY: /s/ Bogomir Rajsic, III   

Bogomir Rajsic, III (P79191) 
Tracey R. DeVries (P84286) 
300 Ottawa Avenue, NW, Ste. 820 
Grand Rapids, MI  49503 
(616) 288-3700 
brajsic@mcgrawmorris.com  

Thomas J. McGraw (P48817) 
2075 W. Big Beaver Rd., Suite 750 
Troy, MI 48084 
(248) 502-4000 
tmcgraw@mcgrawmorris.com   
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
WINERIES OF THE OLD MISSION  
PENINSULA, et al.,      Case No.:  1:20-cv-1008-PLM 
        Honorable Paul L. Maloney 
  Plaintiffs,     Magistrate Judge Ray S. Kent 
v.          
PENINSULA TOWNSHIP, a Michigan Municipal      
Corporation,                  
  Defendant,      
And         
         
PROTECT THE PENINSULA,     

Intervenor-Defendant.    
      / 
 

BRIEF IN SUPPORT OF DEFENDANT PENINSULA TOWNSHIP’S MOTION TO 
DISMISS PLAINTIFFS’ TWO LADS, LLC, BLACK STAR FARMS, LLC AND 

TABONE VINEYARDS, LLC’S CLAIMS UNDER RULE 12(b)(1) BASED ON LACK OF 
SUBJECT MATTER JURISDICTION  

 
 

EXHIBIT 1 
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·1· · · · · · · · · · · UNITED STATES DISTRICT COURT

·2· · · · · · · · · · · WESTERN DISTRICT OF MICHIGAN

·3· · · · · · · · · · · · · ·SOUTHERN DIVISION

·4· ·WINERIES OF THE OLD MISSION
· · ·PENINSULA ASSOC. (WOMP), a Michigan
·5· ·nonprofit corporation; BOWERS HARBOR
· · ·VINEYARD & WINERY, INC., a Michigan
·6· ·corporation; BRYS WINERY, LC, a
· · ·Michigan corporation; CHATEAU GRAND
·7· ·TRAVERSE, LTD, a Michigan corporation;
· · ·CHATEAU OPERATIONS, LTD, a Michigan
·8· ·corporation; GRAPE HARBOR, INC, a Michigan
· · ·corporation; MONTAGUE DEVELOPMENT, LLC, a
·9· ·Michigan limited liability company; OV
· · ·THE FARM, LLC, a Michigan limited liability
10· ·company; TABONE VINEYARDS, LLC, a
· · ·Michigan limited liability company; TWO
11· ·LADS, LLC, a Michigan limited liability
· · ·company; VILLA MARI, LLC, a Michigan limited
12· ·liability company; WINERY AT BLACK STAR FARMS,
· · ·LLC, a Michigan limited liability company,
13
· · · · · · · ·Plaintiffs,
14
· · ·v· · · · · · · · · · · · · · · · · · File No. 1:20-cv-01008
15
· · · · · · · · · · · · · · · · · · · · · HON. PAUL L. MALONEY
16· ·PENINSULA TOWNSHIP, a Michigan· · · ·MAG. JUDGE RAY S. KENT
· · ·municipal corporation,
17
· · · · · · · ·Defendant,
18
· · ·and
19
· · ·PROTECT THE PENINSULA, INC.,
20
· · · · · · · ·Intervener-Defendant.
21
· · · · · · · · · · · · · · · · · /
22

23

24

25

Case 1:20-cv-01008-PLM-RSK   ECF No. 459-1,  PageID.16350   Filed 10/06/23   Page 2 of 11



·1· · · · · · · · · · · DEPOSITION OF JENNIFER CRAM

·2· · · · Taken by the Intervener-Defendant on the 21st day of July,

·3· · · · 2023, at 15900 Rue de Vin, Traverse City, Michigan, at

·4· · · · 10:00 a.m.

·5

·6· ·RECORDED BY:· · · · · · ·Stacey M. Seals, CER 7908
· · · · · · · · · · · · · · · Certified Electronic Recorder
·7· · · · · · · · · · · · · · Esquire Deposition Solutions
· · · · · · · · · · · · · · · Firm Registration Number 8035
·8

·9
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·1· ·APPEARANCES:

·2· ·For the Plaintiffs:· · · MR. JOSEPH MIKHAIL INFANTE (P68719)
· · · · · · · · · · · · · · · Miller Canfield Paddock & Stone, PLC
·3· · · · · · · · · · · · · · 99 Monroe Avenue, NW, Suite 1200
· · · · · · · · · · · · · · · Grand Rapids, Michigan 49503
·4· · · · · · · · · · · · · · (616) 776-6333

·5· ·For the Defendant:· · · ·MR. BOGOMIR RAJSIC III (P79191)
· · · · · · · · · · · · · · · McGraw Morris, PC
·6· · · · · · · · · · · · · · 300 Ottawa Avenue, NW, Suite 800
· · · · · · · · · · · · · · · Grand Rapids, Michigan 49503
·7· · · · · · · · · · · · · · (616) 288-2700

·8· ·For the· · · · · · · · · MS. TRACY JANE ANDREWS (P67467)
· · ·Intervener-Defendant:· · Law Office of Tracy Jane Andrews, PLLC
·9· · · · · · · · · · · · · · 619 Webster Street
· · · · · · · · · · · · · · · Traverse City, Michigan 49686
10· · · · · · · · · · · · · · (231) 714-9402

11· · · · · · · · · · · · · · And

12· · · · · · · · · · · · · · MS. HOLLY LYNN HILLYER (P85318)
· · · · · · · · · · · · · · · Olson Bzdok & Howard, PC
13· · · · · · · · · · · · · · 420 East Front Street
· · · · · · · · · · · · · · · Traverse City, Michigan 49686
14· · · · · · · · · · · · · · (231) 946-0044

15· ·Also Present:· · · · · · Jessie Williams
· · · · · · · · · · · · · · · Bruce Hawthorne
16

17

18

19

20

21

22

23

24

25
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·1· ·Q· · Officials or staff; elected officials or staff.

·2· ·A· · Okay.· Ultimately the township board is charged to enforce

·3· · · · the zoning ordinance, and so if a complaint comes forward or

·4· · · · if they have a concern they may authorize staff; either the

·5· · · · zoning administrator, planner or ordinance enforcement

·6· · · · officer; to administer and enforce the zoning ordinance.

·7· · · · They have the ultimately authority over staff.

·8· ·Q· · Okay.· I think we can cover one more short topic before we

·9· · · · take a break.· We talked a little bit about what the zoning

10· · · · board of appeals can do.· What is the process for seeking a

11· · · · variance?

12· ·A· · Similar to what we discussed before.· If an applicant is

13· · · · seeking a variance or an interpretation they would come and

14· · · · speak to the zoning administrator and -- because they are

15· · · · the staff that staffs the board when the position is filled.

16· · · · I've been doing both.· But so they would come and speak to

17· · · · the zoning administrator about the request, the zoning

18· · · · administrator would then guide them through the application

19· · · · process, what needs to be submitted to have a complete

20· · · · application and help them to understand what the process

21· · · · looks like.· And so then following the -- and so because

22· · · · variances are run with the land, it is important to make

23· · · · sure that there is time to review those materials and get

24· · · · input and so a complete application has to be submitted to

25· · · · the zoning administrator four weeks prior to the meeting
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·1· ·A· · To my knowledge, yes.· They haven't applied for any

·2· · · · amendments to their farm processing facility that I'm aware

·3· · · · of.

·4· ·Q· · Okay.· So you said that you weren't aware of any amendments

·5· · · · to -- or requests for amendments to the land use permit.

·6· · · · Have there been any requests for amendments to the site

·7· · · · plan?

·8· · · · · · · · · MR. INFANTE:· Objection; foundation, form.

·9· ·A· · Not that I am aware.

10· ·Q· · Are you aware of any applications or requests for a variance

11· · · · or an interpretation from the zoning board of appeals with

12· · · · respect to this permit?

13· · · · · · · · · MR. INFANTE:· Objection; foundation.

14· ·A· · Not that I am aware.

15· ·Q· · And is the township aware of any judicial challenge or

16· · · · appeal to the permit in a court of competent jurisdiction,

17· · · · such as this circuit court?

18· · · · · · · · · MR. INFANTE:· Objection; form, foundation.

19· ·A· · Not that I am aware.

20· ·Q· · Okay.· So moving on to Black Star Farms.· Are you familiar

21· · · · with the winery at Black Star Farms in Peninsula Township?

22· ·A· · I am.

23· ·Q· · Okay.

24· · · · · · · · · (Deposition Exhibit 102 marked)

25· · · · · · · · · MS. HILLYER:· And this document is identified as
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·1· · · · Defendant's Response to 1st RFP 006830, and this was

·2· · · · previous marked as PTP Deposition Exhibit 38 in connection

·3· · · · with the deposition of Lee Lutes.

·4· · · · · · · · · MR. RAJSIC:· Can we go off the record briefly?

·5· · · · · · · · · (Off the record)

·6· ·Q· · So I just handed you Exhibit 102, Defendant's Response to

·7· · · · 1st RFP 006830, which was previously marked as PTP

·8· · · · Deposition Exhibit 38.· And can you briefly describe what

·9· · · · we're looking at here?

10· · · · · · · · · MR. INFANTE:· Objection; form, foundation,

11· · · · document speaks for itself.

12· ·A· · Again, this is the final farm processing permit for the

13· · · · Black Star Winery.

14· ·Q· · Okay.· And what does this permit allow Black Star to do?

15· · · · · · · · · MR. INFANTE:· Same objection.

16· ·A· · According to this document they are allowed to conduct in

17· · · · the processing of agricultural products on the property and

18· · · · it was authorized by Gordon Uecker on September 27th, 2007.

19· ·Q· · And do you see at the bottom where it looks like maybe

20· · · · Gordon's initials and above that it says, "Retail

21· · · · Sales/Tasting," and then it says in all caps next to his

22· · · · initials, "NONE"?

23· ·A· · I see that.

24· ·Q· · Do you know why it might say "NONE" there?

25· · · · · · · · · MR. INFANTE:· Objection; form, foundation.
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·1· ·A· · I'm going to refer back to Exhibit 101, and so you saw that

·2· · · · there were two steps in the process, and so at the time of

·3· · · · approving the processing and the final, you know, facility,

·4· · · · they had not yet obtained their approval for retail sales

·5· · · · and tasting.

·6· ·Q· · So would I be correct in understanding that I'm looking at

·7· · · · just the permission for the wine processing part of the

·8· · · · winery operation?

·9· · · · · · · · · MR. INFANTE:· Objection; form, foundation.

10· ·A· · That is correct.

11· ·Q· · Are you aware of any subsequent final farm processing

12· · · · permits that allow additional uses on the property?

13· · · · · · · · · MR. INFANTE:· Objection; form, foundation.

14· ·A· · I have not seen those documents so, no, I am not aware.

15· · · · · · · · · MS. ANDREWS:· Can we go off the record for a

16· · · · second?

17· · · · · · · · · (Off the record)

18· ·Q· · So I think we had just talked about you're not aware of any

19· · · · additional farm processing permits associated with this

20· · · · property; is that right?

21· · · · · · · · · MR. INFANTE:· Objection; foundation.

22· ·A· · That is correct, I have not reviewed any.

23· ·Q· · Are you aware of any requests for amendments to this or

24· · · · changes to this permit?

25· · · · · · · · · MR. INFANTE:· Objection; foundation.
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·1· ·A· · I am not aware of any amendments to the farm processing

·2· · · · permit.

·3· ·Q· · Are you aware of any applications or requests for a variance

·4· · · · or a special exception or interpretation from the zoning

·5· · · · board of appeals with respect to Black Star's permit?

·6· · · · · · · · · MR. INFANTE:· Objection; form, foundation.

·7· ·A· · I am aware that Black Star did apply for a variance.

·8· ·Q· · Can you tell me anything more about what the variance was

·9· · · · for?

10· · · · · · · · · MR. INFANTE:· Objection; form, foundation.

11· ·A· · The variance request was to allow them to sell wine in their

12· · · · tasting room that was produced from grapes in Leelanau

13· · · · County.

14· ·Q· · And do you know what the outcome of that zoning board of

15· · · · appeals decision was?

16· ·A· · I do.

17· ·Q· · What was that?

18· ·A· · The zoning board of appeals approved that request.

19· ·Q· · Do you know when that was?

20· ·A· · I do not know.· It was prior to me being the director of

21· · · · planning and zoning, and I don't want to guess.

22· ·Q· · I appreciate that.· Are you aware of any other requests

23· · · · that -- or applications that Black Star has made to the

24· · · · zoning board of appeals?

25· ·A· · I am not aware of any others.
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·1· · · · and SUP approval to Tabone and so then it is my

·2· · · · understanding that when Tabone purchased the property there

·3· · · · was an existing food processing facility that subsequently

·4· · · · burned and so they applied for a land use permit to

·5· · · · reconstruct it.

·6· · · · · · · · · MR. INFANTE:· Can I ask for a clarification for

·7· · · · the record?· You say "Tabone," can you use the full name of

·8· · · · the Tabones on there?

·9· · · · · · · · · THE WITNESS:· Sure.· Mary Ann and Mario Tabone.

10· · · · · · · · · MR. INFANTE:· Thank you.

11· ·A· · So this land use permit authorized Mary Ann and Mario Tabone

12· · · · to reconstruct a food processing plant structure that

13· · · · burned.

14· ·Q· · Okay.· Are you aware of any applications for amendments or

15· · · · changes to that original SUP 73?

16· ·A· · There were no amendments to SUP number 73, but I do know

17· · · · that there was an application submitted for a farm

18· · · · processing facility.

19· ·Q· · Do you know the status of that application?

20· ·A· · that application was never approved.

21· ·Q· · Okay.· And are you aware of any applications or requests for

22· · · · a variance or an interpretation from the zoning board of

23· · · · appeals with respect to SUP 73?

24· · · · · · · · · MR. INFANTE:· Objection; form, foundation.

25· ·A· · There were not variance requests associated with SUP number
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·1· · · · 73.

·2· ·Q· · Okay.· And is the township aware of any appeal or judicial

·3· · · · challenge that Tabone has pursued with respect to any zoning

·4· · · · decisions related to SUP 73?

·5· · · · · · · · · MR. INFANTE:· Objection; form, foundation, vague,

·6· · · · calls for a legal conclusion.

·7· ·A· · None that I am aware of.

·8· ·Q· · Turning away from the wineries now for just a minute.· Is

·9· · · · the township aware of any other requests for an

10· · · · interpretation of the zoning ordinance that relate to winery

11· · · · chateaus, farm processing facilities or remote winery

12· · · · tasting rooms that have gone to the zoning board of appeals?

13· · · · · · · · · MR. RAJSIC:· Objection; form, foundation,

14· · · · potentially exceeding the Rule 30(b)(6) Deposition Notice.

15· · · · Go ahead if you can.

16· · · · · · · · · MR. INFANTE:· I will join and add vague.

17· ·A· · I do know that staff, Gordon Hayward, requested -- as staff

18· · · · requested an interpretation from the zoning board of

19· · · · appeals.

20· ·Q· · Do you know what that was about?

21· ·A· · I believe it was around registered guests.· I think

22· · · · something with guests.

23· ·Q· · Do you know roughly when that was?

24· ·A· · I do not recall.

25· · · · · · · · · MS. HILLYER:· Let me check my notes.
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1 A    You did ask and the answer was, no, we did not.  

2 Q    We talked about that with the Winter Warmup and I just

3      wanted to clarify.

4 A    I think you're right, I don't think you did actually ask on

5      the second one.  It was on the first, you're right.

6                MR. INFANTE:  No, she did.

7                THE WITNESS:  She did?  All right.

8 Q    Did you seek an appeal or clarification or any -- take any

9      action in response to your understanding of what the

10      township's interpretation of the social events for hire was

11      following the 2014 events that are in PTP 25 and 26?

12 A    I don't think there was any specific reaction just to that

13      one event, but like I said before, since 2008 I know that

14      we've been working with all the different planners and town

15      boards and winery language rewrites, committees to change

16      all of this, you know, wholesale.  So I don't think I did

17      anything specifically after that one event, no, in response

18      to that.

19 Q    And to clarify, I'm asking specifically about the

20      township's -- your understanding of the township's

21      interpretation of what social events for hire means, not

22      necessarily the attempt to change the language, but rather

23      the interpretation of that as it was being applied or as you

24      understood it.  For example, a request for interpretation

25      from the board of zoning appeals, ZBA.
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1 A    Oh, I didn't even know that was a thing.  No, I didn't.

2 Q    So if you didn't know it was a thing I assume that means you

3      didn't ask for it?

4 A    No.  Is that a thing?

5 Q    It is a thing.  

6                MS. ANDREWS:  I'm not testifying, the zoning

7      ordinance speaks for itself.

8                MR. INFANTE:  It sounds like you are.

9 Q    My question is did you apply for it, it sounds like from

10      your answer you did not?

11 A    No; no.  

12                MR. INFANTE:  You also shouldn't be asking

13      questions.  

14                THE WITNESS:  I'm sorry.  

15                MR. INFANTE:  This deposition is going off the

16      rails.  

17                MR. RAJSIC:  TJ, are you changing gears at all? 

18      Would it be a good time for a break?  

19                MS. ANDREWS:  Where are we at on our time? 

20                REPORTER:  1:55.  

21                MS. ANDREWS:  It's time for a break.  

22                (Off the record) 

23 Q    Mr. Baldyga, before the break we were talking about the 2014

24      correspondence between you and the township.  Since then has

25      Two Lads -- would you call that an enforcement effort? 
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1   RULE 30(b)(6) DEPOSITION OF WINERY AT BLACK STAR FARMS and LEE
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4

     8:00 a.m.
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1 Q    Okay.

2 A    It seems to me that the farm processing facility designation

3      within the ordinance was actually partly established because

4      of what it was we wanted to do there.  Being the type of

5      land that it was, easement protected land, an existing

6      building that was essentially set up for fruit processing

7      and that required a variance to be established.  

8                In other words, the township setting up the

9      processing -- or the fruit processing facility segment of

10      the ordinance wanted to keep anybody who was strictly doing

11      farm processing on the smaller side.  The existing building

12      was already about 12,000 square feet, so we had to get a

13      variance, which they granted, to allow us to operate and

14      take advantage of the full size of the building. 

15 Q    Okay.  Was that around 2007, when this was starting?

16 A    That was also a that the same time; correct.

17                MR. INFANTE:  Wait for her to ask the question.

18                THE WITNESS:  Yeah.

19                MR. INFANTE:  It's normal.

20                MS. HILLYER:  I'm bad at it, too. 

21 Q    Did Black Star consider the possibility of applying for the

22      kind of permit that Chateau Grand Traverse or Chateau

23      Chantal had as a winery chateau?

24 A    At the time we did not consider that.

25 Q    Do you remember why that wasn't a consideration?
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·1· ·Q· · Do you know what J. Joseph Vineyards, Inc. is?

·2· ·A· · I do not.

·3· ·Q· · Okay.· Are you aware of any other amendments to this special

·4· · · · use permit or any other special use permits associated with

·5· · · · the property that the winery is located on?

·6· · · · · · · · · MR. RAGATZKI:· Objection to form and foundation.

·7· ·A· · I do not, because we're operating under a -- a farm

·8· · · · processing facility.

·9· ·Q· · Set that aside.· So let me get a number on this.· I think

10· · · · I'd like you to take a look at PTP Deposition Exhibit 81.

11· · · · · · · · · (Deposition Exhibit 81 marked)

12· ·Q· · And this is marked at the bottom "Defendant's Response to

13· · · · First RFP's 004780 through -4782."· And at the top it says,

14· · · · "Land Use Permit Peninsula Township," and it refers to the

15· · · · owners as Marianne and Mario Tabone.· Do you see this

16· · · · document?

17· ·A· · I see it.

18· ·Q· · Okay.· And the address on here is 14998 Peninsula Drive;

19· · · · correct?

20· ·A· · I see that.

21· ·Q· · Okay.· Is it your understanding that the Mario and Marianne

22· · · · Tabone referenced as the owners are you and your mother or

23· · · · would it be your mother and your father Mario?

24· ·A· · I can't speak to that, because it looks to be a township

25· · · · document, so I'm not sure who they were addressing this to.
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