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PTP RESPONSE IN OPPOSITION TO  
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT (ECF 442) 

 
I. INTRODUCTION 

The Wineries are not entitled to summary judgment on every defense that Intervener 

Protect the Peninsula, Inc. (PTP) asserted in its First Amended Answer. (ECF 441, 291) Their 

motion creates an argument to dismiss affirmative defenses, negative defenses, and even non-

defenses (admissibility and evidentiary matters). None of their reasons are compelling, some are 

inaccurate, all are premature, and many are confusing.  

This motion is notable for what it is not – a motion to strike under Fed. R. Civ. P. 12(f). 

The Wineries are not arguing these 64 defenses are inadequately pleaded. The Wineries seek 

summary judgment on every defense under Fed. R. Civ. P. 56(a). By definition, defenses become 

ripe in response to the plaintiff’s case in chief, which the Wineries have not yet presented. PTP is 

obligated to plead affirmative defenses it intends to pursue under Fed. R. Civ. P. 8(c), and it is 

entitled to plead others. Doing so benefits the Wineries by foreshadowing PTP defenses. To obtain 

summary judgment, each Winery must demonstrate there is no genuine issue of material fact, but 

they did not even attempt to meet that standard to support most arguments.  

In the interest of judicial efficiency while maintaining that Plaintiffs are not entitled to 

summary judgment, PTP acknowledges below a few inapplicable defenses.  

 

II. ARGUMENT 
 

A. Standard of Review  

Summary judgment is appropriate only if the pleadings, depositions, interrogatory 

responses, admissions, and affidavits show there is no genuine issue of material fact and that the 

moving party is entitled to a judgment as a matter of law. Fed R. Civ. P. 56(c). The burden is on 
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the moving party to conclusively show that no genuine issue of material fact exists. Bennett v City 

of Eastpointe, 410 F.3d 810, 817 (6th Cir. 2005) (citations omitted) The facts, and the inferences 

drawn from them, must be viewed in a light most favorable to the nonmoving party. Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 255 (1986) (citation omitted) Once the moving party has carried 

its burden, the nonmoving party must set forth specific facts showing there is a genuine issue for 

trial. Fed. R. Civ. P. 56(e).  

It is unusual for courts to grant summary judgment to a plaintiff on an issue for which it 

has the burden of proof at trial. Lomree, Inc. v. Pan Gas Storage, LLC, 499 Fed.Appx 417, 420 

(6th Cir. 2012). “In ruling on a motion for summary judgment, the judge must view the evidence 

presented through the prism of the substantive evidentiary burden.” Id. (quoting Anderson, 477 at 

254). “When the party with the ultimate burden of persuasion on an issue moves for summary 

judgment, that party must support its motion with credible evidence that would entitle it to a 

directed verdict if not controverted at trial.” Id. (Timmer v. Michigan DOC, 104 F.3d 883, 843 (6th 

Cir. 1997)).  

For the most part, PTP asserted defenses that may negate a necessary element of the 

Wineries’ case or requirement for the Wineries to support jurisdiction. See Ford Motor Co., v. 

Transp. Indent. Co., 795 F.2d 538, 546 (6th Cir. 1986) (distinguishing between defenses that negate 

an element of the plaintiff’s prima facie case (non-affirmative defenses) and those that raise 

extraneous matters – “confession and avoidance” (affirmative defenses)). PTP had no obligation 

to plead non-affirmative defenses, but PTP is aware of no prohibition against doing so. See Fed. 

R. Civ. P. 8(c); In re Honest Co., 343 F.R.D. 147, 150 (C.D. Cal. 2022) (“Negative defenses may 

be raised in an answer, see Fed. R. Civ. P. 8(b), and mistakenly categorizing a negative defense as 

an affirmative defense generally is not a basis for striking it.”).  
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B. PTP properly asserted defenses that the Township did not. 

The Wineries assert PTP may not assert 38 defenses raised by PTP but not the Township. 

(ECF 442, PageID.15628) The Wineries’ argument is illogical and stale. It is illogical because 

Plaintiff assert later in the motion that several of these defenses (M, Q, R, W, X, Y, BB, OO, PP) 

are not “affirmative defenses” as they do not “raise new matter.” (PageID.15651) Raising defenses 

that assert Wineries cannot support a necessary element of their case does not enlarge the scope of 

proceedings.  

The Wineries’ argument is also stale because the Court already extensively considered 

briefing on PTP’s role in this case, and it allowed PTP to amend its answer to raise additional 

affirmative defenses over the Wineries’ objections. (ECF 275, 290, 301) It was proper for PTP to 

raise defenses to the Wineries claims that the Township did not. See Alvarado v. J.C. Penney Co., 

997 F.2d 803, 805 (10th Cir. 1993) (“We agree that ‘[w]hen a party intervenes, it becomes a full 

participant in the lawsuit and is treated just as if it were an original party.’”) (quoting Schneider v. 

Dumbarton Developers, Inc., 767 F.2d 1007 (D.C.Cir.1985)); Wright, Miller & Kane, FEDERAL 

PRACTICE & PROCEDURE: CIVIL 3D § 1920 (2021); 59 Am. Jur. 2d Parties 174 (“Having 

been permitted to become a party in order to better protect his or her interests, an intervenor is 

allowed to set up his or her own affirmative cause or defense appropriate to the case and the 

intervention.”).  

The Wineries’ cited cases do not support its argument that PTP may only assert defenses if 

the Township also asserted them. The issue in Vinson v. Washington Gas Light Co. was whether it 

was error on appeal to deny the intervener, who had participated throughout the underlying utility 

rate case proceeding, to invalidate the rate order and start over on the basis of interim legislative 

acts. 321 U.S. 489, 497 (1944). Given the point at which the issue was raised in the proceeding, 

the court denied its request. Id. at 498. Illinois Bell Tel. Co. v. FCC had similar facts. 911 F.2d 776, 
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785-86 (D.C. Cir. 1990). On appeal of a utility rate order, the court rejected the attempt by a new 

party to intervene and challenge a completely different part of the rate order where it had failed to 

petition for review of the order. Id. at 786. Independent Electric Contractors of Houston Inc. v. 

NLRB also involved appellate review of an administrative decision. 720 F.3d 543, 550-51 (5th Cir. 

2013). The intervener argued there was no appellate jurisdiction because the plaintiff had not 

preserved an appeal issue before the NLRB. The court decided it did have appellate jurisdiction 

because the issue was adequately preserved and the Board did not argue to the contrary. The issue 

in U.S. v. Metropolitan St. Louis Sewer District was whether the intervening plaintiff in an 

environmental enforcement case could raise a defense to prevent entry of a proposed consent 

decree, where the defendant had not raised it. 952 F.2d 1040, 1043 (8th Cir. 1992).  

The Wineries’ argument misunderstands intervention generally and PTP’s timely 

intervention in this proceeding. This is not a case where PTP sought late intervention and got stuck 

with the Township’s defense. The parties already fully briefed whether and how PTP should be 

permitted to build the record and defend against the Wineries’ meritless claims. The Court 

determined particular issues on which PTP is permitted to “pursue discovery, file motions, and 

generally participate in this case.” (ECF 301, PageID.10702-1074; ECF 319, PageID.11890) 

Even if PTP did raise new affirmative defenses expanding the scope of this case, it does 

not follow that the Wineries would be entitled to summary judgment on them. The Wineries make 

no attempt to meet the summary judgment standard on these defenses, and these are not proper 

defenses for summary judgment, so their motion must be denied.  

 

C. PTP may raise defenses related to damages (C, G, T). 

The Wineries argue that PTP is not subject to money damages so they are entitled to 

summary judgment on three defenses related to damages (failure to mitigate damages, no damages 
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are permitted, and failure to identify damages for First Amendment claims). (ECF 442, 

PageID.15634) There is no sound basis for the Court to grant them summary judgment on any 

defenses related to damages or otherwise.  

PTP is entitled to plead damages defenses. PTP asserted these defenses in its original 

proposed answer and retained them in its amended answer. (ECF 41-1, PageID.2061-62; ECF 291, 

PageID.10328-29) Subsequent rulings by the Sixth Circuit and this Court do not render PTP’s 

damages defenses improper, nor would that be sufficient basis to grant summary judgment on 

damages-related defenses.  

The Wineries’ argument stems first from a section of the Sixth Circuit intervention order 

considering whether the Township adequately represents PTP’s interests in this proceeding. (ECF 

442, PageID.15634) In addressing the adequacy of the Township’s representation of PTP’s 

interests for intervention under Rule 24(a), the Sixth Circuit noted key differences in the respective 

interests, supporting its conclusion of inadequate representation:  

In sum, overlapping interests do not equal convergent ones for the purposes 
of assessing representation under Rule 24(a). The Township faces the 
possibility of damages. Protect the Peninsula’s members do not. Protect the 
Peninsula’s members own homes near the Wineries. The Township does 
not. It is not difficult to see how the two entities’ interests could diverge. 
There is certainly a “potential” for inadequate representation here.  

 
WOMP v. Peninsula Twp., 41 F.4th 767, 777 (WOMP I) (6th Cir. 2022) (citations omitted, emphasis 

in original). There is nothing in the Sixth Circuit decision limiting defenses PTP may pursue, 

including defenses against its obscene damages demand. (ECF 326, PageID.11930-31) While PTP 

respectfully maintains this analysis is no basis to limit the scope of PTP’s access to documents or 

limit its opportunity to defend certain claims, the Court ruled to the contrary. (ECF 301, 

PageID.10703-704; ECF 345, PageID.12558)  
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Nor does anything in the Court’s subsequent Orders prevent PTP from pleading defenses 

related to damages. Contrary to the Wineries’ characterization, the Court’s orders related to PTP’s 

role vis-à-vis damages are narrow. In ECF 301, the Court stated: 

At this stage in the litigation, the Court finds that permitting PTP to access 
the Wineries’ financial documentation is inappropriate, given that PTP will 
not be responsible for the payment of damages in the event that the Wineries 
prevail. See WOMP Appeal I, 41 F4th at 777 (“The Township faces the 
possibility of damages. Protect the Peninsula’s members do not.”). If PTP 
wishes to access these documents during discovery, PTP may file an 
appropriate motion. 
 

(ECF 301, PageID.10703-704) As invited, PTP filed a motion for access to documents, which the 

Court denied. (ECF 326, 345) This Court found the requested expert report and accompanying 

documents and trial exhibits, all of which contain financial information that appear likely to define 

the core of the Wineries’ damages claim, irrelevant to PTP at that time. (ECF 345, PageID.12558-

59) The Court did not declare that PTP may not raise any defenses that may involve – directly or 

indirectly – the Wineries’ damages or financial information throughout the remainder of this case. 

Nor did the Court declare PTP is forbidden from defending these claims.  

 Depending on the case the Wineries put forth, PTP may present contrary evidence, and that 

contrary evidence may relate to these defenses and others. Foreclosing PTP from pursuing these 

defenses, as the Wineries attempt with this motion, would create unnecessary confusion. For 

example, Defense C asserts Wineries failed to mitigate damages. By motion or at trial, PTP may 

show each Plaintiff had the distinct, statutorily authorized opportunity to formally and informally 

appeal every single zoning decision it now complains effected a deprivation of constitutional rights 

and caused it harm. PTZO 5.7.1, 5.7.2, 8.7.3(10)(u)(2)(c)(iv), MCL 125.3603, MCL 125.3605, 

MCL 125.3607. In discovery, each Plaintiff provided evidence and testified about how long they 

complained about zoning limitations and how ineffective their efforts to change them have been. 
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(See, e.g., Ex 1, dep. pp. 158-63; Ex 2, dep. pp. 87-89; Ex 3, dep, pp. 127-28). None pursued 

appeal or sought formal interpretations, each Plaintiff sat on their claims. If they were harmed at 

all (which PTP disputes), the injury occurred years ago. Damages defenses relate to damages, 

claim accrual, standing, and others.  

Defense G asserts Wineries seek damages that are not awardable under controlling law. To 

sustain regulatory taking claims, each Winery must demonstrate the magnitude of economic harm 

caused by the Township zoning provisions. Penn. Cent. Transp. Co. v. New York, 438 U.S. 104 

(1978); Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 540 (2005). The Wineries supported their 

takings claim by asserting zoning impairs “rights afforded by” their winemaker license. (Ex 4, p. 

4, 18, 28, 36, 46, 56,68, 75, 88, 95, 103) PTP may defend these claims by showing these are non-

compensable damages. Defense T asserts the Wineries identified no damage claims for First 

Amendment violations. PTP may properly demonstrate the Wineries were not damaged (i.e., 

injured, harmed, impaired) in any cognizable way by the zoning provisions they now say are 

unconstitutional.  

PTP defenses related to damages were appropriately pleaded, this is not an appropriate 

matter for summary judgment, and the Wineries have not demonstrated that are entitled to 

summary judgment on these defenses.  

 

D. PTP properly asserted the statute of limitations defense (B). 

The Wineries rely on Kuhnle Brothers, Inc. v. Geauga to assert PTP may not maintain 

Defense B, which is that Winery claims are barred “in whole or in part” by the statute of limitations. 

103 F.3d 516, 522 (6th Cir. 1997) (ECF 442, PageID.15634-35). Their argument is misplaced. 

First, the Wineries’ motion improperly fails to acknowledge the substantial variation in 

factual and legal issues here. There are 11 Wineries asserting at least 7 substantive claims apiece 
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(First Amendment speech, religion, association; regulatory takings; preemption; dormant 

Commerce Clause; due process) (ECF 29, PageID.1116-28) A statute of limitations analysis is 

necessarily plaintiff and claim specific because it depends on the nature of the injury and when the 

plaintiff knows or has reason to know of its injury. Bannister v. Knox County Board of Educ., 49 

F.4th 1000, 1008-1009 (6th Cir. 2022) (citations omitted); Kuhnle, 103 F.3d at 520-21. In Kuhnle, 

the Sixth Circuit found the plaintiff’s takings and substantive due process claims barred, while its 

“deprivation of liberty” claim accrued later and was not barred by the statute of limitations. Id.  

Second, the Wineries make too much of the Court’s decision denying PTP’s motion for 

reconsideration related to the Commerce Clause. (ECF 319, PageID.11888-89) The Court there 

considered whether PTP demonstrated “palpable defect” in not setting aside summary judgment 

on those claims and found PTP did not. The Court also cited Kuhnle and Flynt v. Shimazu, 940 

F.3d 457, 462-63 (9th Cir. 2019) to support the assertion that, “for claims brought via § 1983 for 

alleged ‘ongoing’ constitutional violations from an unconstitutional statute, a new claim arises and 

a new statute of limitations period commences with each new injury.” (ECF 319, PageID.11888) 

Contrary to their characterization, the Court did not resolve when any Winery’s Commerce Clause 

claim accrued. Nor did the Court consider the applicability of continuing violations to extend claim 

accrual for First Amendment, regulatory takings, or other claims, nor when claims accrued for 

each Plaintiff. See Bird v. State, 935 F.3d 738, 745 (9th Cir. 2019) (while Kuhnle used broader 

language, its holding means claim accrued when statute is applied; rejecting position that facial 

statutory challenge claim did not accrue at time of injury and instead “continues ad infinitum until 

the statute is repealed,” which would nullify all statutes of limitations with respect to statutory 

challenges) (citations omitted)  
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Third, statute of limitations is a proper affirmative defense to Winery claims, as PTP 

demonstrates in its forthcoming summary judgment motion. As the Court authorized, PTP explored 

this issue in discovery and is now prepared to demonstrate its entitlement to summary judgment. 

The Wineries are not entitled to summary judgment on this affirmative defense.  

 

E. PTP may pursue equitable time-based defenses (II, ZZ, AAA, BBB, CCC, DDD). 

The Wineries are not entitled to summary judgment on PTP’s laches and other equitable 

time-based defenses. (ECF 442, PageID.15635-36) Their motion asserts that laches is not a defense 

to enjoin an unlawful ordinance, and PTP cannot be liable for damages, therefore the Wineries are 

entitled to summary judgment in their favor on six defenses. Their two-sentence analysis is 

insufficient to support the relief they seek. 

The Wineries’ theory contradicts prior orders in this proceeding. The Sixth Circuit in 

WOMP II recognized that PTP interests “certainly bear on any prejudiced suffered by the Wineries’ 

delay.” WOMP v. Peninsula Twp. (WOMP II). 2022 U.S.App. LEXIS 23575, *9 (Aug. 23, 2022) 

This Court subsequently determined that laches is one defense PTP may pursue. (ECF 301, 

PageID.10703) The Wineries’ reliance on the Order rejecting the Township’s motion to alter or 

amend judgment is misplaced for several reasons. It preceded the Sixth Circuit decisions on PTP 

intervention and vacating the injunction, WOMP I and II. This Court subsequently permitted PTP 

to fully pursue this defense after it rejected the Township’s motion. And it necessarily did not 

consider the evidence PTP compiled in discovery. Laches remains a ripe defense for PTP to pursue 

through summary judgment or trial. 

The Wineries also provide a misleading partial quote from Nartron Corp. v. 

STMicroelectronics, Inc., 204 F.3d 397, 412 (6th Cir. 2002).  Here it is in context: 
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Finally, we are not persuaded by Nartron's argument that even if its 11-year 
delay in bringing suits constitutes laches, it is nonetheless entitled to 
prospective injunctive relief.  Laches only bars damages that occurred 
before the filing date of the lawsuit. It does not prevent plaintiff from 
obtaining injunctive relief or post-filing damages. To defeat a suit for 
injunctive relief, a defendant must also prove elements of estoppel which 
requires more than a showing of mere silence on the part of a plaintiff; 
defendant must show that it had been misled by plaintiff through actual 
misrepresentations, affirmative acts of misconduct, intentional misleading 
silence, or conduct amounting to virtual abandonment of the trademark. 
 

Id. at 412-13 (cleaned up, emphases added). On its face, Nartron does not stand for the principle, 

as the Wineries assert, that laches is not a defense to the Wineries’ request to enjoin zoning. (ECF 

442, PageID.15635) Nartron explicitly states that delay may bar injunctive relief when the 

defendant also proves elements of estoppel. See Lichenstein v. Hargett, 489 F. Supp. 3d 742, 752-

53 (M.D. Tenn. 2020) (“Laches generally is potentially applicable to requested equitable relief 

(including but not limited to injunctions) sought in civil actions.”) (citing Obiukwu v. U.S., 14 F. 

App’x 368, 369 (6th Cir. 2001)); Eason v. Whitmer, 485 F.Supp.3d 876, 881 (E.D. Mich. 2020) 

(laches barred injunctive relief). When the Sixth Circuit vacated the prior injunction and expressly 

identified PTP’s interests in pursuing laches (WOMP II), it obviously knew (as the Wineries know) 

that PTP intervened expressly to defend against the Wineries’ request for injunction. WOMP I, 41 

F.4th 767, 777. If Nartron said what the Wineries say it says, the Sixth Circuit decision in WOMP 

II makes no sense.   

Moreover, this case is about zoning. Courts have repeatedly recognized that zoning-related 

challenges may be time-barred and dally may foreclose injunction. See Thatcher Enterprises v 

Cache Cnty Corp, 902 F.2d 1472, 1476 (10th Cir., 1990) (applying laches where plaintiff waited 

17 years after adoption of the ordinance and 9 years from the time they received a conditional use 

permit allowing limited commercial uses in the agricultural zoning district to make challenges to 

the zoning ordinance); Richmond Twp. v. Erbes, 195 Mich. App. 210, 225; 489 N.W.2d 504, 512 
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(1992) overruled in part on other grounds (defendant estopped “on the basis of public policy” from 

challenging zoning ordinance 13 years after its enactment); Edel v. Filer Twp, Manistee Cnty, 49 

Mich. App. 210, 216; 211 N.W.2d 547, 550 (1973) (time bar applied because zoning ordinance 

had been in existence for 18 years before it was challenged; “When a zoning ordinance has been 

the subject of public acquiescence and reliance for this length of time, the reasonableness of a 

belated challenge is certainly open to question.”) (collecting cases); Northville Area Non-Profit 

Housing Corp. v City of Walled Lake, 43 Mich. App. 424, 435; 204 N.W.2d 274, 280 (1972) (time 

bar applied because zoning ordinance provision had been in effect for 4 years before it was 

challenged). Laches is also fully applicable to bar constitutional challenges. See Bylinski v. Allen 

Park, 8 F.Supp.2d 965, 973 (E.D. Mich. 1998) (citations omitted), overruled on other grounds. 

The Wineries were very familiar with zoning, and Township administration of it, years 

before they brought this case. Their delay induced PTP members and the Township to rely on 

zoning to their prejudice. PTP may defend the Wineries’ claims on the basis of delay and other 

time-based defenses. The Wineries have not shown they are entitled to summary judgment on 

defenses II, ZZ, AAA, BBB, CCC, and DDD. 

 

F. PTP may pursue standing defenses (VV, WW, XX). 

The Wineries seek summary judgment on three PTP defenses that allege various ways 

various Wineries lack standing to pursue their claims. (ECF 442, PageID.15636-37) The Wineries 

offer two misguided arguments to support summary judgment on standing. 

First, they claim they are entitled to summary judgment on standing because “standing is 

not an affirmative defense under federal law,” citing Johnson v. Saginaw, 2018 WL 6168036 (E.D. 

Mich. Aug. 30, 2018). That decision was not on a motion for summary judgment under Rule 56(a), 
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it was a motion to strike an affirmative defense under Rule 12(f). And here is the Magistrate’s 

analysis:  

As to the first affirmative defense that Plaintiffs lack standing, “[b]ecause a 
plaintiff must plead and ultimately prove standing, lack of standing is not 
an affirmative defense under federal law.” [citations omitted] I therefore 
suggest that this affirmative defense cannot meet either the fair notice or the 
Twombly/Iqbal standard and should be stricken.  
 

Id. at *8 (emphases added). The Wineries miss the nuance here. The Magistrate struck standing 

from the defendant’s pleading because the burden of proving standing is not on the defendant, it is 

on the plaintiff. The remaining cases cited by the Wineries stand for the unhelpful (to them) 

proposition that they – and not PTP – must plead and ultimately prove standing. See TransUnion 

LLC v. Ramirez, 141 S. Ct. 2190, 2207 (2021) (“As the party invoking federal jurisdiction, the 

plaintiffs bear the burden of demonstrating that they have standing.”). “And standing is not 

dispensed in gross; rather, plaintiffs must demonstrate standing for each claim that they press and 

for each form of relief that they seek (for example, injunctive relief and damages).” Id. (citations 

omitted). At this point in this proceeding, each Plaintiff must prove standing for each claim and 

form of relief they seek. They provide no basis for the Court to grant summary judgment to them 

on standing. 

Second, the Wineries claim the Court has already determined that each has standing to 

bring their claims. (ECF 442, PageID.156376) They are wrong. The Wineries rely on two prior 

Orders to support their position. The first was the June 2022 summary judgment order (ECF 162), 

which was subsequently vacated in part. (ECF 301) In the footnotes cited, the Court concluded 

each Plaintiff of a particular type had standing to challenge all sections – e.g., every Winery-

Chateau may challenge every part of 8.7.3(10). (ECF 162, PageID.6019, n.26) Discovery 

demonstrates otherwise. For example, Chateau Grand Traverse never sought an SUP amendment 
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to authorize Guest Activity Uses, and Bonobo sought but was denied an SUP amendment to 

authorize Guest Activity Uses. (ECF 308-8; Exs 6, 9) PTP is entitled to defend against their claims 

by showing they lack standing to challenge provisions that do not apply to them. Bonobo and 

Black Star are located on land restricted by perpetual conservation easements that permanently 

restrict the use of the land to those “agricultural and open space uses as specifically delineated” 

therein. (Ex 10, p. 2; Ex 11, p. 2; Ex 12, p. 2) (emphasis added)) Irrespective of zoning or the 

outcome of this case, these two Wineries may not expand their operations to include non-delineated 

activities, like full kitchens, more retail offerings, and social events for hire. They lack standing to 

pursue all of their claims.  

The Wineries’ reliance on ECF 319 to mean this Court determined Tabone, Chateau Grand 

Traverse, and Bonobo have standing to pursue their claims is likewise misplaced. There, the Court 

determined PTP had not shown there was palpable defect in the Court’s prior decision regarding 

PTP interests in the Commerce Clause claims. (ECF 319, PageID.11887-88) It found these three 

Wineries “have standing to pursue their [Commerce Clause] claims” citing ECF-29-4, 

PageID.1305 and ECF 311, PageID.11663. Upon further inquiry, it turns out the evidentiary record 

was incomplete, as PTP will demonstrate forthwith.  

Finally, standing is jurisdictional, and a lack of subject matter jurisdiction may be raised at 

any time by any party or the court. See Franzel v. Kerr Mfg. Co., 959 F.2d 628, 630 (6th Cir. 1992); 

Fed. R. Civ. P. 12(b)(1); Fed. R. Civ. P. 12(h)(3). PTP may raise defenses to Wineries’ lack of 

standing when appropriate. The Wineries have not demonstrated they are entitled to summary 

judgment on standing.  
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G. PTP may raise ripeness and other jurisdictional defenses (D, YY). 

The Wineries are not entitled to summary judgment on defenses D and YY, which assert 

Winery claims are barred by failing to exhaust administrative remedies and/or that they are unripe. 

(ECF 442-15638-42)  

It is undisputed that no Winery ever sought administrative review of any of the zoning 

decisions they now challenge as unconstitutional. What remains unclear are each Winery’s legal 

theories and what evidentiary support they may try to muster. In discovery, the Wineries asserted 

novel constitutional theories. For example, the Farm Processing Facility Wineries assert the 

Winery-Chateau provisions violate their freedom of speech and association and constitute a taking 

of their MLCC small winemaker license. (Ex 4, p. 45-47, 66-68) The Wineries also identified no 

facts describing when, how, or in what way their First Amendment rights were harmed or injured. 

(Ex 4) Take Bonobo, for example: 

INTERROGATORY NO. 1: 
Describe in detail the first instance when the Peninsula Township Zoning 
Ordinance allegedly harmed or injured your First Amendment rights, 
including without limit the nature of the harm or injury, the First 
Amendment rights that were harmed or injured, the date of the harm or 
injury, and the specific Peninsula Township action and/or Peninsula 
Township Zoning Ordinance provision that caused the harm or injury. 
 
ANSWER: Bonobo objects to this interrogatory as it is overbroad and 
unduly burdensome. Subject to and without waiving these objections, the 
Peninsula Township Zoning Ordinance (“PTZO”), as challenged in this 
lawsuit, is facially unconstitutional. Therefore, it has injured Bonobo’s First 
Amendment rights since its passage and every day that it is enforced 
constitutes a new violation. Specifically, 
 

• Sections 8.7.3(10)(u)(1)(b) and 8.7.3(10)(u)(5)(a) 
unconstitutionally compel Bonobo to advertise Peninsula 
Township agriculture. 

• Sections 8.7.3(10)(u)(2)(a)-(c) operate as an 
unconstitutional prior restraint on Bonobo’s ability to host 
certain types of events without approval from Peninsula 
Township. 
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• Sections 8.7.3(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 
8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 
8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) operate as 
unconstitutional restrictions on Bonobo’s right to engage in 
commercial speech. 

• Sections 8.7.3(10)(u)(1)(d) and 8.7.3(10)(u)(2)(b)-(d) 
operates as an unconstitutional restriction on Bonobo’s 
ability to freely associate. 

 
Bonobo has attempted numerous times to negotiate changes to these 
ordinances with Peninsula Township and fix these unconstitutional 
provisions. Most recently, Bonobo, through its counsel, put Peninsula 
Township on notice that provisions of its zoning ordinance were facially 
unconstitutional. Bonobo’s counsel sent a letter dated July 9, 2019 to 
Peninsula Township’s counsel. See ECF No. 29-15. Peninsula Township’s 
counsel responded on August 23, 2019, writing that “Overall, the 
Township’s ordinances need to be fine-tuned to ensure that they do not run 
afoul of any of the constitutional protections afford [sic] by the First 
Amendment and the United States Constitution.” ECF No. 29-16, 
PageID.1399. Despite Peninsula Township’s acknowledgement of First 
Amendment violations, Peninsula Township refused to amend the violating 
provisions of its ordinance. Therefore, the continued application of these 
violations to the Bonobo results in ongoing as-applied violations of the First 
Amendment in addition to their facial unconstitutionality. 
 

(Ex 4, p. 71-72) Every other Winery responded identically. This response identifies literally no 

facts, only legal conclusions. Each Plaintiff so far has refused to identify who was injured, when, 

and how. This case is also notably complicated. There are 11 Wineries operating under 4 winery 

land uses (Winery Chateau, Farm Processing Facility, Remote Tasting Room, Food Processing 

Plant), many with individualized Special Use Permits, most that were amended multiple times over 

the past decades. Because the Wineries have not presented their case in chief, it is premature to 

litigate potential PTP defenses.  

The Wineries have not shown they are entitled to summary judgment on ripeness. Ripeness 

is an Article III justiciability doctrine that requires the plaintiff’s “injury in fact be certainly 

impending.” NRA of Am. v. Magaw, 132 F.3d 272, 280 (6th Cir. 1997) (citations omitted). Ripeness 

becomes an issue when a case is anchored in future events that might not occur. Id. at 284. While 
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the Wineries assert their claims are rooted in the passage and enforcement of the challenged zoning 

provisions, it is clear the Township never attempted to apply most of the challenged sections to 

most of the Wineries. The Wineries have not demonstrated that each has been injured by the PTZO. 

Some Wineries’ claims may be unripe, or they may lack standing, or both. Federal jurisdiction 

cannot be waived, it may be raised at any time. U.S. v. Adesina, 129 F.3d 849, 850 (6th Cir. 1997). 

The Wineries put the cart before the horse when they ask for summary judgment on ripeness before 

they fully articulate their injuries and claims.  

PTP will similarly assess exhaustion and other jurisdictional defenses, as appropriate once 

the Wineries fully present their case. If some or all Wineries advance claims to which exhaustion 

of administrative remedies is a prerequisite to federal jurisdiction, or if other jurisdictional 

defenses arise, then PTP may raise them defensively. The Wineries have not shown they are 

entitled to summary judgment on these defenses. 

 

H. PTP does not intend to pursue an immunity defense (QQ). 

PTP does not intend to pursue Defense QQ. (ECF 442-1, PageID.15667) 

 

I. PTP does not assert SUPs are contracts (JJ, KK). 

While PTP does not intend to pursue Defense KK (Plaintiffs’ claims are barred by basic 

principles of contract law), the Wineries are not entitled to summary judgment on Defense JJ 

(asserts Plaintiffs’ claims are barred by their own voluntary acknowledgment and agreement to the 

terms of special use permits issued by Peninsula Township). (ECF 442, PageID.15643) When and 

how each Winery was injured by the zoning provisions they now challenge as unconstitutional 

deprivations of fundamental freedoms is relevant to whether they have standing, when their claims 

accrued, and other matters. The Wineries’ claim they were injured the day the challenged 
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provisions were adopted. (Ex 4, p.1, 8, 21, 34-35, 45-46, 49-50, 59, 71, 81, 91, 98-99) Their 

subsequent voluntarily agreement to the terms and conditions of their SUPs, which directly applied 

those supposedly-injurious ordinances to them, undermines that these provisions in fact ever 

actually injured them.  

To the extent Winery actions and inactions following receipt of SUPs are the basis of PTP’s 

defenses against their claims or undermine their standing or other requirements, PTP may assert 

them. The Wineries are not entitled to summary judgment on Defense JJ. 

 

J. The Wineries are not entitled to summary judgment on waiver (NN).  

The Wineries ask the Court to grant them a summary judgment that they have not waived 

their ability to challenge zoning in their SUPs. The Wineries do not explain how the fact that PTP 

“is not a party to the SUPs” limits PTP from asserting that Wineries waived the opportunity to 

challenge zoning conditions in their SUPs. Moreover, it is well-settled that zoning functions to 

ensure, among other desirable outcomes, compatibility among adjoining land uses, including with 

neighboring parcels and within the zoning district. The MZEA requires the PTZO to identify the 

land uses and activities eligible for a SUP and encourages uniformity within zoning districts by 

placing limits on discretionary decisions. Whitman v. Galien Twp., 288 Mich. App. 672, 682; 808 

N.W.2d 9 (2010); MCL 125.3502. The PTZO defines uses authorized by special use permit to 

mean those requiring individualized parcel- and use-specific consideration of the consistency with 

the district and neighboring parcels. PTZO 6.1.5(3) (special use permits “require special 

consideration in relation to the welfare of adjacent properties and to the community as a whole.”) 

Ensuring consistency across each district avoids manifestly undesirable spot zoning. Id. (citing 

Penning v. Owens, 340 Mich 355, 367; 65 NW2d 831 (1954)). The intent of the Special Use Permit 

process is to avoid such harms: 
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Because of particular functional and other inherent characteristics, certain 
land and structure uses have a high potential of being injurious to 
surrounding properties by depreciating the quality and value of such 
property. Many of these uses may also be injurious to the Township as a 
whole unless they are controlled by minimum standards of construction and 
operation. It is the intent of this Section to provide a framework of 
regulatory standards which can be utilized by the Township Board as a basis 
for approving or disapproving certain special uses which may be permitted 
by the issuance of a special use permit within the particular zone districts 
cited. 
 

PTZO 8.7.1. As such, PTP members are unquestionably among the beneficiaries of Township 

zoning, including SUPs.  

In addition, and contrary to the Wineries’ assertion, PTP and its members may enforce SUP 

violations, if harmed, if they are a nuisance per se or in fact. Saugatuck Dunes Coastal All. v. 

Saugatuck Twp., 509 Mich. 561, 595; 983 N.W.2d 798 (2022) (meaning of party aggrieved by 

zoning decision). And PTP may raise complaints to the Township Board about any violations of 

Guest Activity Uses and obtain relief (cessation of unlawful conduct) in case of violation. PTZO 

8.7.3(10)(u)(8)(d).  

The Wineries’ motion for summary judgment on a waiver defense fails because it assumes 

the zoning conditions in their SUPs impair First Amendment rights, but that is the disputed matter. 

The Wineries failed in discovery to identify any facts in support of their First Amendment claims, 

only legal conclusions. PTP sought but could not identify any message or expressive conduct that 

Wineries desire to convey through the various commercial activities and events they are not 

permitted under A-1 zoning to host, only a desire to reach more potential customers. The Wineries  

are not entitled to summary judgment on potential waiver defenses on the thin basis they allege 

constitutional claims. The issue here is Wineries’ potential waiver of constitutional claims, not 

constitutional rights. Moreover, constitutional rights, just like other rights, can be waived. AFT 

Mich v Michigan, 497 Mich 197, 225; 866 NW2d 782 (2015). See, e.g., Sewell v. Jefferson County 
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Fiscal Court, 863 F.2d 461, 464 (6th Cir. 1988) (right to jury trial can be waived); Chesterfield 

Exchange, LLC v. Sportman’s Warehouse Inc., 528 F.Supp. 2d 710, 714 (E.D. Mich. 2007) (right 

to jury trial can be waived). 

Moreover, there is record evidence at least some Wineries waived non-constitutional claims 

in the context of the Township’s administration of the zoning ordinance. Randy Disselkoen 

Properties, LLC v. Charter Twp. of Cascade is instructive. 2008 U.S. Dist. LEXIS 1504 at *35 

(W.D. Mich. Jan. 9, 2008). That case recognized that a litigant may be found to have waived clams 

when the government is not obligated to grant the requested decision. In that case, the litigant gave 

up their right to seek a lease extension in exchange for approval of a variance. Bonobo 

acknowledged in a “Settlement Agreement” that it did not have the right to host Guest Activity 

Uses and agreed it would not apply for commercial Guest Activity Uses until certain conditions 

were met, and the Township has not since granted such approval. (Ex 9, p. 2) Depending on how 

Bonobo articulates its injuries and claims, PTP may pursue a defense that Bonobo has waived 

claims.  

The Wineries continue to point the Court to inoperative SUPs to support their misplaced 

theories. (ECF 443, PageID.15644) For Bonobo, after the Township approved SUP 118 in May 

2013, Bonobo requested an amendment and the Township approved First Amended SUP 118 in 

November 2014. (ECF 32-6; Ex 13) Chateau Grand Traverse operates under SUP 66 (ECF 308-

8), not SUP 24. (ECF 32-8) Chateau Chantal operates under SUP 95, but it has been supplemented 

twice since it was issued with SUP 114 (Ex 14) and the first amendment to SUP 1114 (Ex 15). 

Bowers Harbor operates under SUP 132 (ECF 32-7, PageID.1773-1781) but might have lingering 

event authorization under First Amended SUP 32. (ECF 308-11) For Brys, the reference includes 

the staff report for the first amendment to SUP 115, not the approved permit, which reflects the 
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Board decision. (ECF 32-5; Ex 16) It is unclear if the reliance on inoperative SUPs is intentional 

or mistaken, but there is no sound basis, at this point in the litigation, to perpetuate foundational 

inaccuracies.  

Once the Wineries make their case, PTP may raise waiver defenses, and the Wineries may 

assert that it is improper or fails as a matter of law for the reasons they cite or others. The Wineries 

have not shown they are entitled to summary judgment on waiver. 

 

K. PTP member property interests are protected by the zoning ordinance (BBB, DDD). 

The Wineries seek summary judgment on Defenses BBB and DDD, which outline some of 

the ways PTP and its members have been prejudiced by Wineries’ delays in asserting their claims.  

(ECF 442, PageID.15645) The Wineries’ theory is PTP members cannot have an interest in 

enforcing an unlawful ordinance. This theory assumes the zoning ordinances are unconstitutional, 

while zoning is entitled to exactly the opposite presumption – zoning ordinances are presumed 

constitutional, and the plaintiff challenging its lawfulness has the burden of showing otherwise. 

Hammon v. Bloomfield Hills Bldg. Inspector, 331 Mich. 551, 555; 50 N.W.2d 155 (1951). There is 

no basis to grant the Wineries summary judgment on these defenses before they have sustained 

their heavy burden of invalidating the ordinance.  

 

L. PTP may pursue defenses related to the intent of challenged zoning (III, JJJ). 

The Wineries request summary judgment on defenses III and JJJ, which state: 

III. Plaintiffs’ intended engagement in commercial activity in the A-1 Agricultural 
district without the limitations established by the challenged zoning provisions 
would be injurious to the public and the surrounding land uses, and therefore 
would constitute public nuisances in fact and per se.  

IV. Plaintiffs’ intended engagement in commercial activity near the homes and 
farms of PTP members without the limitations established by the challenged 

Case 1:20-cv-01008-PLM-RSK   ECF No. 457,  PageID.16059   Filed 10/06/23   Page 27 of 42



21 
 

zoning provisions would be injurious to PTP and its members, and therefore 
would constitute private nuisances.  

(ECF 291, PageID.10335-36)  

The Wineries suggest these are improper affirmative defenses as nuisance is historically a 

cause of action, not a defense, and PTP’s concerns about future potential nuisance are unripe. (ECF 

442, PageID.15646) The Wineries misunderstand zoning, which reciprocally regulates and 

protects all landowners in the district and Township. Land use regulation, particularly zoning, grew 

out of the nuisance concept that no landowner may use their property in a manner that would injure 

their neighbor. 12 POWELL ON REAL PROPERTY § 79B.01(2) (2022). With growth and increasing 

population densities, and the limits of nuisance law, the legal system recognized government 

“could best control the physical, economic, and social impact that one form of land use has on 

adjacent property and on the community as a whole.” Id. In its landmark zoning case, the Supreme 

Court recited the maxim sic utere tuo ut alienum non laedas as a fundamental principle of zoning 

founded in nuisance law – “use your own property in such a way that you do not injure your 

neighbor’s.” Euclid v. Ambler Realty Co., 272 U.S. 365, 387 (1926); BOUVIER LAW DICTIONARY 

(2012). Land use regulates “not by an abstract consideration of the building or of the thing 

considered apart, but by considering it in connection with the circumstances and the locality. A 

nuisance may be merely a right thing in the wrong place, -- like a pig in the parlor instead of the 

barnyard.” Euclid, 272 U.S. at 388 (internal citation omitted).  

The provisions the Wineries seek to invalidate do not regulate wineries in the abstract. 

Michigan law requires zoning be developed relative to the neighbors, the district, and the master 

plan. See MCL 125.3201(1) (zoning may “ensure that use of the land is situated in appropriate 

locations and relationship”); MCL 125.3201(2) (“the [zoning] regulations shall be uniform for 

each class of land or buildings, dwellings, and structures within a district.”); MCL 125.3203(1) 
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(“A zoning ordinance shall be based on a plan . . . .”). The PTZO limits commercial activities at 

wineries to protect surrounding land uses, prevent nuisances, ensure compatible and uniform land 

uses in the district, and maintain consistency with the master plan. PTZO 8.7.1. Uses authorized 

only by special use permit, as distinguished from uses by right, “could present potential injurious 

effects upon the primary uses and structures with the Zone District, [and] therefore require special 

consideration in relation to the welfare of adjacent properties and to the community as a whole.” 

PTZO 6.1.5(3).  

The ordinance is thus reciprocal: it limits uses on all parcels for the protection of each 

relative to the other, as well as to protect the intent of the district. The ordinance does not prevent 

only winery parcels in A-1 from operating restaurants – no parcel in the district may have a 

restaurant; this protects all neighbors against incompatible uses. The ordinance protects the winery 

by prohibiting a commercial hog farm from establishing next to its tasting room. PTZO 6.7.2(6) 

(prohibiting commercial feeder lots in A-1).  

To succeed in their claims, the Wineries will have to demonstrate the zoning is unlawful. 

In defense, PTP may show the challenged zoning reasonably protects PTP members and others 

against nuisance and other harms. The PTZO is intended to avoid precisely the type of 

incompatible activities – i.e., nuisance conditions – that the Wineries desire to achieve through this 

litigation. The Wineries are not entitled to summary judgment on defenses III and JJJ. 

 

M. PTP does not intend to pursue the corrective opportunities defense (HH). 
 
 

N. PTP does not intend to pursue an unjust enrichment defense (KK). 
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O. PTP may pursue defenses to the Wineries’ “admissions” evidence (I, J, K, L). 

PTP raised defenses I, J, K, and L in response to the Wineries’ claims that opinions of the 

former Township attorney are legally operative. (ECF 29, PageID.1087, 1113-16) In discovery, the 

Wineries continue to rely on pre-litigation correspondence between counsel to support their 

constitutional claims. (See, e.g., Ex 4, p. 2, 12, 22) The Wineries have expanded their theory to 

include allegations that Township staff in effect modified the plain terms and intent of the PTZO 

through deposition. (Ex 4, pp. 24, 84)  

PTP concurs that the admissibility of pre-litigation correspondence is an evidentiary 

question, so it would be improper to grant either party summary judgment on any question of 

admissibility (Defenses I, L).  

While PTP disputes that questions of authority (Defenses J, K) are evidentiary objections 

at all, it would be improper to grant summary judgment on them. (ECF 442, PageID.15649) The 

Wineries say they “intend to use admissions made by the Township’s agents, including its 

attorneys’ concession on the invalidity of the Ordinances, against the Township.” This raises 

numerous questions. What will they use, how, when, what “Ordinances” will the Wineries cite, did 

the Township adopt the supposed admissions, was the speaker authorized, and more.  

Summary judgment is not appropriate for these defenses. The Wineries have not yet 

presented their case relying on these “admissions,” so there is presently no basis to assess their 

viability. The Wineries have not shown entitlement to summary judgment.  

 

P. PTP concurs that the preliminary injunction defenses are stale (O, OO, PP). 
 
 

Q. PTP does not intend to pursue preemption and immunity defenses (E, QQ). 
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R. The Wineries are not entitled to summary judgment on non-affirmative defenses.  

The Wineries seek summary judgment on 22 defenses that they characterize as “not 

affirmative defenses.” (ECF 442, PageID.15651) PTP concurs these are not “affirmative defenses” 

because they do not raise matters extraneous to the plaintiff’s prima facie case but instead take 

issue with the adequacy of the Wineries’ claims and proofs. Ford, 795 F.2d at 546. These defenses 

attack the adequacy of the Wineries’ case and issues the Wineries must prove to succeed, not 

defenses PTP must affirmatively prove to avoid liability. See In re Rawson Food Serv. Inc., 846 

F.2d 1343, 1349 (11th Cir. 1988) (rejecting argument debtor was required to raise lack of 

possession as an affirmative defense as “inconsistent with our holding that the seller bears the 

burden of proof of possession.”).  

Nevertheless, the Wineries are not entitled to summary judgment on them under Rule 56(a) 

because they have not shown there are no genuine issues of material fact on any of them.  

The Wineries’ argument that they are entitled to summary judgment on negative defenses 

for the reason they are not “affirmative” defenses is misplaced. There is no obligation for a 

defendant to plead negative defenses at all, and there is no penalty for pleading a negative defense 

under the “affirmative” defense heading. In re Honest Co., 343 F.R.D. at 150.  

The Sixth Circuit explained the distinction and significance of affirmative and non-

affirmative (negative) defenses in Ford, supra. 795 F.2d at 546-47. The procedural context in Ford 

was whether certain defenses the defendant did not plead should be considered “affirmative 

defenses” or not. If affirmative, then they were waived; if not affirmative, then not waived:  

An affirmative defense raises matters extraneous to the plaintiff’s prima 
facie case; as such, they are derived from the common law plea of 
“confession and avoidance.” 5 C. Wright & A. Miller, Federal Practice & 
Procedure § 1270, at 289 (1969). On the other hand, some defenses negate 
an element of the plaintiff's prima facie case; these defenses are excluded 
from the definition of affirmative defense in Fed. R. Civ. P. 8(c). 
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Id. at 546. The distinction is critical when a defendant raises a last-minute defense. The Sixth 

Circuit determined the defense asserting other carriers may be responsible for off-sets was waived 

because it was an unpled affirmative defense. Two others asserting the plaintiff failed to establish 

critical elements of their case were not waived, so the Sixth Circuit remanded those issues for 

district court consideration. The posture was the same in the additional cases the Wineries cite. 

(ECF 442, PageID.15651) The Wineries motion asserting they are entitled to summary judgment 

on these issues is procedurally inapposite. 

The Wineries cite no rule that forbids a defendant from asserting defenses as “affirmative 

defenses,” even if they attack the merits of the plaintiff’s case instead of raising avoidance or 

extraneous defenses, and there is none. The principle behind Fed. R. Civ. P. 8(c) is to prevent unfair 

surprises to plaintiffs; “if permitting the defendant to interpose the defense will force the plaintiff 

to perform additional discovery or develop new legal theories, these considerations will militate 

heavily in favor of terming the defense affirmative.” Ford, 795 F.2d at 546. Pleading non-

affirmative defenses is all benefit and no prejudice to a plaintiff – it notifies them of the defense 

theories without obligating any response.  

Thus, the Wineries’ motion for summary judgment on 22 non-affirmative defenses because 

they are non-affirmative defenses must be denied. While the Wineries might have requested the 

Court strike them under Rule 12(f), it is doubtful these defenses, which address deficits in core 

elements of the Winery’s claims, would meet the standard. Fed. R. Civ. P. 12(f) (“The court may 

strike from a pleading an insufficient defense or any redundant, immaterial, impertinent, or 

scandalous matter.”). Nor is there any obvious benefit for Wineries to do so at this point in the 

case. 
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S. PTP may raise res judicata and estoppel theories (GGG, HHH).  

The Wineries seek preemptive summary judgment on two defenses pleaded by PTP 

addressing res judicata and collateral or judicial estoppel. (ECF 442, PageID.15654) 

• GGG. All or some of Plaintiffs’ claims are barred by collateral estoppel and/or res judicata, 
due to prior litigation, prior adjudications, and prior resolutions involving one or more of 
Plaintiffs. This includes, without limit, 1998 litigation by Chateau Operations Ltd and Bob 
Begin against Peninsula Township in Michigan 13th Circuit Court; 2007 litigation by Old 
Mission Peninsula Winery Growers against Peninsula Township and Winery at Black Star 
Farms in Michigan 13th Circuit Court; and violations alleged by Peninsula Township 
against Oosterhouse Vineyards in 2016 and 2017. There may be others. 
 

• HHH. All or some of Plaintiffs’ claims are barred by estoppel or judicial estoppel, due to 
their taking positions in prior litigation and proceedings inconsistent with their positions in 
this litigation. This may include, without limit, 2007 proceedings and litigation by Plaintiffs 
involving a variance and activities by Winery at Black Star Farms.  

The Wineries argue three prior judicial proceedings – and particular judgments associated 

with each – are not relevant to this proceeding: 

• “The Chateau Chantal consent judgment is not relevant here for several reasons.” 
(PageID.15655) 
 

• Litigation over a variance granted to Black Star Farm “has no relevance here.” 
(PageID.15657)  
 

• “The [Bonobo] consent judgments did not strip Bonobo of the right to challenge the 
constitutionality of the Ordinance itself, so they are irrelevant here.” (Id.) 

Putting aside the intricacies of the three matters, relevance – or lack thereof – is not a basis 

for summary judgment. Relevance bears on the scope of discovery or the admissibility of evidence. 

But the Wineries may not obtain summary judgment on non-affirmative defenses on the basis 

certain matters are not relevant. Moreover, relevance is relative. It depends on what it is being 

offered to prove or negate. The Wineries have been squirrely about their legal theories and mum 

about their injuries, and PTP expects they will continue to spring new theories until this case is 

done. It is premature for the Wineries to insist these matters are conclusively irrelevant to anything 
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in this proceeding before the Wineries have settled on a theory and asserted a case and before PTP 

has offered them to negate some aspect of whatever case the Wineries put forth. Whether prior 

litigation, particular filings in them, or outcomes from them, granting summary judgment to the 

Wineries on these defenses as articulated in PTP’s answer creates the potential for further disputes. 

These defenses are inappropriate for summary judgment. 

Summary judgment on these defenses is inappropriate also because PTP asserted defenses 

that are broader than collateral estoppel and res judicata as applied to the three proceedings that 

the Wineries discuss. In addition to those two doctrines, PTP identified estoppel and judicial 

estoppel. In addition to the three proceedings, PTP stated, “There may be others.”  

The Wineries’ argument fails for the further reason these defenses may ripen in this case. 

For example, Chateau Chantal asserts that Peninsula Township has enforced (among others) 

8.7.3(10)(m), which has “prevented Chateau Chantal from freely associating with people or groups 

of its choosing as allowed by the First and Fourteenth Amendments” (Ex 4, p. 28) According to 

Chateau Chantal, it was injured “every day” since the passage of 8.7.3(10)(m). (Ex 4, p.21-221) 

The 1998 consent judgment expressly resolved the meaning of 8.7.3(10)(m) and precisely which 

groups of people Chateau Chantal may accommodate in its accessory spaces (meeting rooms, 

facilities for food and beverage services). (442-2, PageID.15672) It determined Chateau Chantal 

may use those facilities only for “guests that are registered to stay overnight in the guest rooms 

provided on the winery-chateau premises.”  

PTP is entitled to defend Chateau Chantal’s claim that 8.7.3(10)(m) unconstitutionally 

prevents it from freely associating with groups of its choosing with the consent judgment. The 

consent judgment shows Chateau Chantal’s claim accrued decades ago. PTP may assert that 

 
1 There is a typographical error in the second bullet, it should say 8.7.3(10)(m).  
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judicial estoppel prevents Chateau Chantal in this proceeding from asserting a position inconsistent 

with the consent judgment, where it agreed to the definition of “registered guests.” See Paschke v. 

Retool Indus., 445 Mich. 502, 509; 519 N.W.2d 441 (1994) (“Sometimes described as the doctrine 

against the assertion of inconsistent positions, judicial estoppel is widely viewed as a tool to be 

used by the courts in impeding those litigants who would otherwise play ‘fast and loose’ with the 

legal system.”) (internal quotations omitted). In addition, claim preclusion prevents Chateau 

Chantal from now raising issues it should have litigated in the 1998 litigation. Federated Dep’t 

Stores, Inc. v. Moitie, 452 U.S. 394, 398 (1981) (“The central purpose of claim preclusion is to 

prevent the relitigating of issues that were or could have been raised in [a prior] action.”). Chateau 

Chantal claims it was already injured by 8.7.3(10)(m) long before 1998; it should have raised its 

claims then instead of waiting 22 more years, and PTP may defend accordingly. 

Bonobo’s situation is complicated. Bonobo started with SUP 118 in 2013 (ECF 32-6), then 

needed to amend it (Ex 5), which the Township approved in 2014. (Ex 13) Amended SUP 118 

stated: 

The Board finds that the applicant is not currently applying for guest activity 
uses but shall be subject to the aforementioned requirements. The applicant 
shall be required to request approval by the Board for those uses as an 
additional support use as part of a future application. 
 

(Ex 13, p. 12) (emphasis added). Bonobo applied for that approval in 2015, but the Township 

denied it. (Ex 6; ECF 308-14). The Board was clear Bonobo would have to “reapply for guest 

activity uses.” (Ex 7)  A year later in March 2016, after Bonobo was allegedly hosting Guest 

Activity Uses without authorization, the Township issued citations. (Ex 8) The Wineries say the 

citations related to “whether pumpkins grown by Bonobo satisfied its crop coverage requirements 

and whether a luncheon it hosted violated the PTZO,” but the citations only reference unauthorized 

Guest Activity Uses. (ECF 442, PageID.15667; Ex 8) Another year later, in March 2017, 
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compliance issues finally resolved when Bonobo executed a Settlement Agreement with the 

Township that provided Bonobo “shall not apply for any Guest Activity Uses, as stated in Section 

8.7.3(10)(u), for the Subject Property, until such a time as this Agreement is completed.” (Ex 9) 

While the terms were subsequently completed, there is no evidence Bonobo was subsequently 

authorized to host Guest Activity Uses.  

Fast forward to this proceeding. Now Bonobo takes the position the Township has 

authorized it to host Guest Activity Uses under SUP 118. It asserts those Guest Activity Use 

provisions harm its First Amendment rights and work a taking of its winemaker license. PTP is 

entitled to invoke Bonobo’s compliance history, including the citations, surrounding events, and 

resolutions of them, to defend against the Wineries’ required proofs that Bonobo has standing, has 

been injured by the Guest Activity Use provisions, was actually injured as it now claims, and 

otherwise. PTP is also entitled to assert that res judicata and estoppel prevent Bonobo from now 

asserting claims it should have brought well before 2020 and from taking contradictory positions.  

PTP makes two points in response to the Wineries’ argument that Bonobo could not 

possibly have waived its constitutional “rights” by failing to assert them in prior enforcement 

proceedings. First, the issue is whether Bonobo waived constitutional claims, not constitutional 

rights. That zoning impairs its constitutional rights is a heavily disputed issue, supported by 

allegations but not facts. And if Bonobo believed zoning was injuring its First Amendment rights 

every day since the ordinance was enacted, as Bonobo now claims, then Bonobo knew it was 

injured in 2016, when the Township cited Bonobo for violations of the very ordinance sections 

Bonobo now asserts are unconstitutional. But Bonobo did not. Either Bonobo’s First Amendment 

freedoms were not in fact injured, contrary to what it now asserts, or they were harmed but it 

waived that defense. Second, constitutional rights and claims can be waived, and the Wineries’ 
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reliance on U.S. v. Royster, 204 F. Supp. 760 (1961) is misplaced. That case considered whether 

the criminal defendant had waived the right to demand a search warrant. The Wineries cite no case 

suggesting claims dressed up as constitutional violations are immune from res judicata and claim 

preclusion doctrines, and there is no sound principle to categorically exempt them. See Milbrath 

v. Linsenbigler, 2008 U.S. Dist. LEXIS 80078 *16 (W.D. Mich. Oct. 8, 2008) (rejecting argument 

that claim preclusion did not prevent complaint alleging constitutional violations; “claim-

preclusion analysis under the transactional test examines the similarity of the facts underlying the 

two actions, not the claims that were raised”). 

 The Wineries are not entitled to summary judgment on PTP’s defenses related to estoppel, 

preclusion doctrines, prior compliance proceedings, or others related to prior proceeding. 

 
T. PTP may pursue defenses related to the appropriate remedy (H, N, BBB) 

The Wineries take issue with three PTP defenses that they characterize as suggesting the 

Court lacks authority to declare challenged zoning provisions unlawful. (ECF 442, PageID.15658) 

PTP objects to the Wineries’ description of these defenses as none addresses the Court’s authority 

to provide adequate relief in the event the Wineries succeed in surmounting jurisdictional 

prerequisites and proving challenged provisions are unlawful.  

The Wineries’ argument that they are “not looking to ‘amend’ or ‘modify’ the Ordinances” 

is undermined by their own testimony. Throughout depositions, Winery representatives testified 

about their efforts to amend or modify zoning, in particular seeking to loosen restrictions on 

commercial events and restaurants in A-1. For example, Two Lads testified about its continuous 

efforts starting in 2008 as part of “winery rewrite subcommittees” to develop a “unified winery 

ordinance” to allow more uses and facilities, but these efforts failed as planners departed and new 

planners came in (Gordie, Gordon, Brad, Michelle, Brian, and Randy over a decade or so). (Ex 1, 
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dep. pp. 158-59) “It was like we restarted from zero four times since I’ve been here,” leading him 

to conclude, “my God, this is never going to change, this is unbelievable, we need help.”  (Id., dep. 

p. 159-60) That’s why Two Lads sued the Township – “it seemed to me that legal help/outside help 

might be the only way to actually effect lasing change, you know, in a way that would get the 

township to listen.” (Id., dep. p. 160)  

Brys similarly testified about its efforts also starting in 2008 to participate in Township 

efforts to identify wineries “needs [and] wants,” such as parts of the ordinance that “were either 

vague or not friendly to agricultural businesses such as wineries. Not friendly to the ability host 

visitors and provide and agritourism experience.” (Ex 2, dep. pp. 87-88, 97) He anticipates the 

outcome of this litigation is the opportunity for expanded commercial activities: 

We would like to host events for people to come to our winery and our 
property and be able to – whether it’s a corporate group, a family function, 
a wedding, and be able to enjoy the agricultural space while also supporting 
our business through sale of wine by the glass or bottles of wine. And we 
would also like to host musical performances where people could enjoy our 
product and also enjoy the beauty of agricultural and the 155 acre site that 
we sit on.  
 

(Id., dep pp. 100-101) The others were consistent. It is notable how hard and for how long so many 

Wineries worked to negotiate zoning changes for the things they now call First Amendment 

impairments.2 They were uniform and unified in their focus on rewriting zoning. Legal posturing 

aside, the Wineries are obviously hoping the outcome of this case is the things they have tried to 

get for years – more commercial events, restaurants, and other commercial enterprises that 

capitalize on the protected scenic vistas.  

 
2 It is also noteworthy that, over the same extended period, not one exercised the numerous 
safeguards built into zoning to prevent unlawful and unfair administration – requests for 
interpretation, appeals to the Board or the Board of Zoning Appeals, judicial review of SUP 
decisions, or timely litigation. 
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 The Wineries misunderstand the scope of relief they would be entitled to if successful in 

demonstrating the challenged zoning and Township administration of it is unlawful. Unlawful 

provisions may be invalidated only to the extent they remain in the PTZO. The entirety of 

8.7.3(10)(u), which has been the target of most Wineries’ challenges, was repealed by the 

Township,3 so there are no operative provisions to invalidate. See Davis v. Colerain Twp., 51 F.4th 

164, 174 (6th Cir. 2022). The Wineries do not challenge the amendment. Even if the challenged 

provisions were still live, invalidating them would not result in more commercial enterprises, 

which remain generally non-lawful in A-1. Pittsfield v. Malcolm, 375 Mich. 135, 142-43; 134 

N.W.2d 166 (1965) (“Under the ordinance which specifically sets forth permissible uses under 

each zoning classification, therefore, absence of the specifically stated use must be regarded as 

excluding that use.”). To the extent the Wineries seek an order permitting unlimited commercial 

events and restaurants at wineries located in A-1, the Court would have to re-write zoning, which 

is neither reasonable nor proper. Ann Arbor v. Northwest Park Const. Corp., 280 F.2d 212, 224 

(6th Cir. 1960).  

 The Wineries are not entitled to summary judgment on PTP’s Defenses H, N, and BBB 

because these are not affirmative defenses, they are not-yet-ripe defenses, and they have not 

demonstrated there is no issue of material fact regarding the nature of appropriate injunctive relief 

in the event their claims are ultimately successful.  

 
 
 
 
 

 
3 Amendment 201, adopted Dec. 13, 2022, available at 
https://www.peninsulatownship.com/uploads/1/0/4/3/10438394/ordinance_amendment_201_-
_farm_processing.pdf  
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U. PTP may pursue abstention in defense (LL). 

The Wineries seek summary judgment on PTP’s Defense LL, which asserts the Wineries’ 

claims may be barred by the abstention doctrine. (ECF 442, PageID.15659) The basis of the 

Wineries motion is the Court already addressed PTP’s supplemental jurisdiction arguments in their 

favor. (ECF 301) The Wineries appear to request the Court to preemptively decide there is no 

applicable abstention doctrine applicable in this case and grant them judgment accordingly. The 

Wineries’ motion is premature because PTP has not renewed its request for the Court to decline 

jurisdiction. Once the Wineries present their claims and evidence and PTP and the Township assert 

defenses, it may become evident that abstention is appropriate, that the Court should decline to 

exercise supplemental jurisdiction over the Wineries’ state law claims, that the Court lacks 

jurisdiction due to the lack of case or controversy, or otherwise. At that time, PTP may request 

appropriate relief. The Wineries have not demonstrated they are entitled to summary judgment on 

abstention.  

 
V. PTP concurs that pleading additional affirmative defenses requires leave to amend. 

 

III. CONCLUSION 

 PTP respectfully requests the Court deny the Wineries’ motion for summary judgment.  

 

Respectfully submitted, 

 

Date: October 6, 2023    By: _____________________________________ 

Tracy Jane Andrews (P67467) 
Law Office of Tracy Jane Andrews, PLLC  
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1  Traverse City, Michigan
2  Tuesday, July 11, 2023 - 8:07 a.m. 
3  MS. ANDREWS:  Good morning, Mr. Baldyga.  
4  MR. BALDYGA:  Morning.  
5  MS. ANDREWS:  Am I saying your name correctly? 
6  MR. BALDYGA:  Perfect.  It's also a good Polish
7  name, so -- 
8       MS. ANDREWS:  My name is TJ Andrews, I represent
9  the Intervener Protect the Peninsula.  You have been deposed

10  before; correct?    
11  MR. BALDYGA:  Once, yes.  
12  MS. ANDREWS:  Was that in this proceeding?
13  MR. BALDYGA:  Yes.  
14  MS. ANDREWS:  So as you know, our deposition is 
15  be being transcribed today.  I would ask you please give
16  verbal responses so that the court reporter can capture your
17  response and thus avoid nonverbal communication.  
18  MR. BALDYGA:  I understand.  
19       MS. ANDREWS:  If you do understand a -- if you do
20  not understand a question, please ask for clarification.  
21  MR. BALDYGA:  Okay.  
22  MS. ANDREWS:  Please let me finish a question so
23  we don't speak over each other, because that's challenging
24  for the transcript.  If you don't understand -- sorry.  If
25  your attorney objects I will expect you to answer anyway,
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1      unless he instructs you not to answer in order to claim a
2      privilege.  Estimates are okay, but please don't guess at
3      answers if you have no basis for that.  And if you need a
4      break at any point, please let me know.  
5                MR. BALDYGA:  Okay.  Thank you.   
6                MS. ANDREWS:  As long as we don't have a question
7      pending we can take a break at any point.  
8                REPORTER:  Do you solemnly swear or affirm the
9      testimony you’re about to give will be the whole truth? 

10                MR. BALDYGA:  I do.
11                        CHRISTOPHER BALDYGA
12     having been called by the Intervener-Defendant and sworn:
13                            EXAMINATION
14 BY MS. ANDREWS:
15 Q    Mr. Baldyga, what is your role at Two Lads?
16 A    I'm the co-owner and operator in charge of day to day.
17 Q    Do you understand that you're testifying today as the
18   corporate representative of Two Lads, LLC?
19 A    I do.
20 Q    And we're here today because Two Lads, LLC, has filed a
21   lawsuit against Peninsula Township?
22 A    That's correct.
23 Q    Were you provided a copy of your Notice of your Deposition
24   before coming here today?  
25   (Witness reviews document) 
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1                MR. INFANTE:  I assume you don't mind if I point? 
2      Just trying to be helpful.  
3 Q    "Two Lads has attempted numerous times to negotiate changes
4      to these ordinances with Peninsula Township and fix these
5      unconstitutional provisions."  Do you see that?
6 A    I do.
7 Q    All right.  So tell me about the first time you remember Two
8      Lads attempting to negotiate changes to the ordinances.
9 A    The first time I can recall would have been helping Jim

10      Krupka write the Winery Bill of Rights documents that was
11      given to the township I want to say back in May of '08.  So
12      I think he was writing that over the winter and asking for
13      input from winery and stakeholders on the Peninsula and what
14      things we all thought could be part of a kind of unified
15      document or unified winery ordinance.  So -- and beyond -- I
16      don't know how deep you want to go, but I'd say it's -- I've
17      been personally involved just at every chance I can get on
18      winery rewrite subcommittees and attended meetings and have
19      spoken with every planner throughout the years and offered a
20      lot of input with Leonard and Reardon and Brian and Randy
21      and -- it has been a driving -- a driving force for me to
22      try to make sure that we can get change.  
23 Q    Leonard and Randy -- I'm sorry, can you -- 
24 A    Michelle and Brian.  Brian was I think the briefest of the
25      planners that we had.  He was here for I want to say it was
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1      like 14 months or something.  But the problem that we've
2      seen -- and this is probably one of the most frustrating
3      things -- I'm pretty calm as a person, but every time we
4      would get pretty developed and down a road with those
5      rewrite subcommittees and then with those planners they
6      would develop a -- you know, tiers one through four from a
7      ten acre winery that could exist and be just a beautiful
8      little facility; no guests, no public, but a person could do
9      on their farm that which they wanted to do and they had a

10      right to do.  And then two, three, four that all escalated
11      with size, you know, of acreage for the parcel and setbacks
12      and all that jazz.  You know, they would leave for whatever
13      reason and that conversation got reset to zero.  It was like
14      every new planner that came in wanted to start the
15      conversation fresh and they'd say, "Sit down.  What is
16      it" -- "I know you were talking with the previous, tell me
17      what" -- and it was like we restarted from zero four times
18      since I've been here.  And we were talking with Gordie, I
19      guess you could put him on that list too, the fifth planner. 
20      And it was like to have to reset from zero and to have them
21      think they all had to rebuild the wheel and go ahead and get
22      a new subcommittee together and start these new things and
23      different opinions counsel as that changed it was just
24      amazingly frustrating over those years.  And like I said,
25      I'm pretty chill but that was the kind of thing where
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1      eventually I thought, my God, this is never going to change,
2      this is unbelievable, we need help.  Sorry, I ranted.
3 Q    What kind of help? 
4 A    Well, help from -- I mean, so that's -- that's why we
5      actually went for -- that was one of the things for me I
6      should say.  I shouldn't say "we," I don't speak for anybody
7      other than me.  That's why I decided to join the lawsuit, is
8      it seemed to me that legal help/outside help might be the
9      only way to actually effect lasting change, you know, in a

10      way that would get the township to listen.  It's like your
11      conversations and -- I believe very much in Jim Krupka's
12      advice of -- he was the CEO here for years but he was a big
13      member of the church before that too and he used to speak
14      and give the Latin mass and all that stuff.  He was nicer to
15      everybody, smiles all the way around, he didn't get mad --
16      you know, because we also had O'Keefe who would thump the
17      table and just yell and get kicked out of meetings because
18      he would cite sections of the CFR and it was like I saw that
19      there were two ways to approach this.  There's Ed's fiery
20      way, which doesn't change anything and galvanized people
21      against him.  And then there was Jim, and Jim was always
22      honey, always a smile, always nice.  So that's what I wanted
23      to do is not get up there and yell and scream.  I wanted to
24      work with all these people and try to make change, but every
25      time it restarted it was a bit frustrating, but -- 

Page 161

1 Q    The sections that you were seeking to change through the
2      committee rewrites, when was the first committee to your --
3      you said 2008, that was the Winery Bill of Rights.  When was
4      the first committee, to your recollection?
5 A    Boy, it seems like almost -- I can only remember three
6      subcommittees that were actually made.  I can remember one
7      with Dan, one with Michelle and one with Randy.  I don't
8      know that they actually conveyed a subcommittee with Gordon
9      back in the day in '08.  I know that we sat in meetings in

10      one of those small -- the rooms that -- the first one to the
11      left when you go into the township hall and that we --
12      people were spilling out the doorway.  I sat in the hallway
13      and they were, "I'm so sorry."  I said, "No, as long as I
14      can hear the conversation," because you weren't allowed to
15      interject or offer input, you just had to listen to them
16      talk about what they may or may not change.  
17 Q    Who is "them"?
18 A    I mean, again, there were so many people in there a lot of
19      them couldn't fit.  
20 Q    So let's back up.  Which planner are you talking about?
21 A    That was Gordon I believe at that time.  
22                MR. INFANTE:  Gordon -- 
23 A    Gordon Hayward.
24 Q    Gordon Hayward.  
25 A    Not playing Uecker.  
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Page 162

1                MR. INFANTE:  It's confusing.
2 Q    And are you talking about approximately in response to the
3      2008 Bill of Rights, is that the time line you were talking
4      about?
5 A    Yes; that would have been probably spring of '08, yes.
6 Q    And what were the changes that you were interested in
7      pursuing or seeking or obtaining at that point?
8 A    Basically everything that we -- I mean, at that point we'd
9      already invested in the building so it was a little

10      challenging to say now that we've put all the money into
11      this building I want to change the building, because you
12      were now, you know, too keep in the building.  I should say
13      we could add on the future -- right? -- but -- so that part
14      was a little out the window.  But it was everything from the
15      restrictions on retail, the things that we, you know,
16      couldn't offer for sale versus the other wineries around us
17      that had expanded offerings.  To the fact that we could only
18      sell Old Mission Peninsula wine.  I mean, it was basically
19      everything in the Complaint.
20 Q    Was it events, social events?
21 A    Yeah, social events, functions, the weddings, the things
22      that we've discussed.  Yeah, I think -- I mean, it's
23      basically the whole farm processing facility and how do
24      we -- even then we were talking about a single winery
25      ordinance but realized it was probably impractical and if
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1      there could be a way to structure it to still meet the
2      demands of a growing wine industry out in Old Mission.
3 Q    In the subsequent committees or efforts -- 
4 A    Yes.
5 Q    -- under Dan, Michelle or Randy, would you say that the same
6      provisions were being discussed, the retail, the social
7      events, the Old Mission Peninsula wine?  
8 A    Yeah.  I mean, with every one we talked about -- now, it
9      wasn't -- it was everything from how do we mix the winery

10      chateau provisions with, you know, farm processing and
11      remote tasting room and how do we scale them appropriate so
12      that we can make new ordinances that would encompass what
13      wineries can currently do and what they might want to do in
14      the future as again they grow.  So I think they were
15      mindful -- you know, each planner I thought had -- some were
16      doing, you know, good work, some were -- I don't know --
17      more proactive in looking at growth and others were just
18      trying to address the current needs of that group of people. 
19      So, you know, everybody had a different take on it, a
20      different opinion.  Like I said, Dan had the four tier
21      approach.  Michelle Reardon had the same thing, I think it
22      was, you know, three different winery types; small, medium,
23      large.  Randy had the same of how do we amend the current
24      language, because I think that was very close to a time
25      of -- I'm remembering it was close to a massive like rewrite
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1      or re-adoption of the master plan he was I'm sure going, oh,
2      my gosh, we can't -- this ag section, if we try to tackle
3      this now in the middle of this thing it's never going to get
4      anywhere so I think that was put on pause because it was a
5      whole different animal and it was a little more contentious
6      as far as it had gone through in '04 and then '99 and '01. 
7      So I think it was something that was daunting to them too.  
8                MS. ANDREWS:  What's my time?  
9                REPORTER:  3:55.  

10                MS. ANDREWS:  Okay.  If you will give me about 30
11      seconds to spin through my notes and talk with my
12      co-counsel.  You are welcome to stick around and try to read
13      our lips, but -- 
14                (Off the record) 
15                MS. ANDREWS:  Thank you.  I don't have any further
16      questions.  Thank you very much for your time today and your
17      candor, Mr. Baldyga, and nice to meet you.
18                (Deposition concluded at 12:58 p.m.)
19

20                              -0-0-0-
21

22

23

24

25
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1                            CERTIFICATE
2
3
4           I, Stacey M. Seals, a Certified Electronic Recorder and
5      Notary Public within and for the State of Michigan, do
6      hereby certify:
7           That this transcript, consisting of 164 pages, is a
8      complete, true, and correct record of the testimony of
9      Christopher Baldyga, given in this case on July 11th, 2023,

10      and that the deponent was duly sworn to tell the truth.
11

           I further certify that I am not related to any of the
12

      parties to this action by blood or marriage; and that I am
13

      not interested in the outcome of this matter, financial or
14

     otherwise. 
15

          IN WITNESS THEREOF, I have hereunto set my hand this
16

     24th day of July, 2023.
17
18

                         Stacey M. Seals, CER 7908
19                          Notary Public, State of Michigan

                         County of Charlevoix
20                          My commission expires: 10/31/2024
21
22
23
24
25
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1  Traverse City, Michigan
2  Friday, July 14, 2023 - 11:25 a.m. 
3  REPORTER:  Do you solemnly swear or affirm the
4  testimony you’re about to give will be the whole truth? 
5  MR. BRYS:  Yes.
6       PATRICK BRYS
7  having been called by the Intervener Defendant and sworn:
8  EXAMINATION
9 BY MS. ANDREWS:  

10 Q    Good morning, could you please state your name for the
11  record.
12 A    It's Patrick James Brys.  
13 Q    Mr. Brys, I have a long history over the last five days of
14  desecrating people's names, so I apologize in advance if I
15      do the same to you.  My name is TJ Andrews, I am here on
16      behalf of Protect the Peninsula.  
17 A    Uh-huh (affirmative).
18 Q    Have you been deposed before?
19 A    No.
20 Q    Never?
21 A    Never.
22 Q    Have you observed any of the depositions over the course of
23  this week?
24 A    No.
25 Q    All right.  Well, then this will not be a repeat for you. 
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1  This deposition is obviously being transcribed.  
2 A    Uh-huh (affirmative).
3 Q    As a result we will need all communication to be verbal.
4 A    Uh-huh (affirmative).
5 Q    So your responses to me should be verbal so that the court
6  reporter can capture them in the record.  Is that clear to
7      you?
8 A    Sure.
9 Q    Okay.  If you do not understand a question, please ask for

10  clarification.  If you answer I will assume you understand
11      the question.  Is that okay?
12 A    Yes.
13 Q    All right.  
14  MR. INFANTE:  And constantly saying "uh-huh,"
15      she's going to write every one of those down.
16 Q    If your attorney interrupts you, please -- I'm joking.  
17  MS. ANDREWS:  I appreciate the helpful coaching,
18      and I'll be the judge of when it's helpful. 
19 Q    Please do let me finish questions, let's try not to
20  interrupt each other or speak over each other because that's
21  confusing to read and I'm sure to transcribe as well.  If
22  you don't -- let's see.  If your attorney objects to any of
23  my questions, I will expect you to answer anyway unless he
24  instructs you not to answer due to a claim of privilege.  I
25  generally -- sometimes ask for open-ended questions that
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1                MR. INFANTE:  We've been down this road a few
2      times, I know where to point you.  
3 A    Got it.  
4 Q    The sentence says, "Brys has attempted numerous times to
5      negotiate changes to these ordinances with Peninsula
6      Township and fix these unconstitutional provisions."  Do you
7      see that sentence?
8 A    Yes.
9 Q    And is it your understanding having skimmed through this

10      response and I'm sure read it before that these provisions
11      refers to the listed provisions in the four bullet points
12      above?  
13 A    Yes.
14 Q    And generally, let's just clarify for the record that third
15      bullet point, section 8.7.3, there's a "10" missing right
16      before the "M."    
17                MS. ANDREWS:  One of them was correct.   
18                MR. INFANTE:  Really?
19                MS. ANDREWS:  Yes, one of them was correct, so
20      somewhere along the way -- 
21                MR. INFANTE:  There has been a typo in every
22      single -- 
23                THE WITNESS:  Oh, got it.  
24                MR. INFANTE:  Apparently except for one of them.  
25                THE WITNESS:  Okay.  
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1                MS. ANDREWS:  I looked around and nobody caught it
2      and I chuckled to myself when the one didn't have it.  
3                MR. INFANTE:  But the problem is we've got to
4      correct it just to make sure -- we don't have to, but we've
5      been trying to.  
6 Q    In general, the listed provisions in the four bullet points
7      are sections out of the winery chateau zoning ordinance?
8 A    Correct.
9 Q    So Brys has attempted to negotiate changes to these

10      ordinances and fix these unconstitutional provisions.  I'd
11      like to understand a little more about Brys's efforts,  
12      historic efforts, to change the zoning ordinance that it
13      challenges in this case.  
14 A    So know that my parents, Walt and Eileen Brys, had attended
15      meetings going back as far as -- that I'm aware of I know
16      for a fact in 2008, and then separately there were meetings
17      I believe throughout those years, I believe maybe even '11
18      and possibly '16, but I'd have to reference some more email
19      communications about that.  And then I do know that in 2019
20      there were efforts to again sit down with the township on
21      many, many different meetings, and going into 2020, so -- 
22 Q    You've been involved in some of meetings too; correct? 
23 A    The meetings -- I was in several of the meetings that were
24      in 2019.
25 Q    Okay.  And in general these meetings -- describe who is
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1      convening these meetings.
2 A    From my understanding the township and the wineries came
3      together to try to work through the issues that were found
4      in the variance ordinances that the wineries operate under,
5      and that it was in some situations just sort of a roundtable
6      sort of meeting to discuss needs, wants and things like
7      that.  And then there were efforts to try to work through a
8      proposed -- you know, proposed changes and things, but
9      nothing was ever achieved.

10 Q    And you typed -- describe what you mean by needs and wants.
11 A    Well, areas that were identified in the ordinance that were
12      either vague or not friendly to agricultural businesses such
13      as wineries.  Not friendly to the ability to host visitors
14      and provide an agritourism experience, issues related to the
15      sale of -- I mean, we're talking -- we have our own
16      ordinance, the chateau, but I know there was many issues 
17      with some of the other ordinances that people were having to
18      comply with.  So it was an effort to clean up all of it. 
19 Q    So let's start with the 2008 meetings.  
20                (Deposition Exhibit 71 marked)
21 Q    This is 71.  The document labeled PTP 71, Defendant's
22      Response to 1st RFP 000339 appears to be the minutes from a
23      July 7th, 2008 meeting.  Do you see that?
24 A    Correct.
25 Q    And it appears that Eileen Brys and Walter Brys were part of

Page 89

1      a committee.  Do you see that?
2 A    Correct.
3 Q    Do you understand -- what is your understanding of the
4      impetus for the 2008 committee? 
5 A    As I discussed, that these meetings were to try to clarify
6      and improve the zoning language, and also there were issues
7      related to the way the zoning language was written that
8      prevented our winery or any winery from being able to host
9      or provide certain services to our guests that we wanted to

10      correct.  
11 Q    In 2008 Brys was a farm processing facility?
12 A    Correct.
13 Q    Do you have any understanding whether the -- item 8 under
14      section C says history of amendment 128.  Do you know what
15      amendment 128 did?
16 A    I do not.  
17 Q    In 2008 -- is Brys a member of Wineries of Old Mission
18      Peninsula?
19 A    Yes.
20 Q    Was Wineries of Old Mission Peninsula organized to -- what
21      was the purpose of Wineries of Old Mission Peninsula?
22 A    I was not a part of that organization when it was founded,
23      but I do know that it was founded -- at least some of the
24      roles that it continues to do is to be a -- offer
25      information about visiting our wine region to people who
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1      takes guests out into the vineyard, it takes them down to
2      the family farmhouse and they learn about the architecture
3      and the history of the farmhouse.  It takes them into our
4      secret garden where they can view the different agricultural
5      things that we grow there.  It takes them into the vineyard
6      where they can learn about the different grapes.  And then
7      it brings them back to the winery and they kind of finish on
8      the upper deck looking out at the acreage.  
9 Q    Do they get to see the processing area?

10 A    Yes; yes.
11 Q    And are those pay events, pay tours?  
12 A    Paid tours.
13 Q    How about walking tours?
14 A    We don't offer any walking tours.  
15 Q    Wine wagon tours, are those popular?  
16 A    We host them on Saturdays, we do three runs a day so there's
17      seven guest that can come on the wine wagon and we do three
18      different tour times.
19 Q    And those tours are -- somebody from the winery obviously is
20      doing the driving and narrating?
21 A    Exactly.
22 Q    Can the guests consume along the way. 
23 A    We serve tastings at different points during the tour.
24 Q    So we were talking about events over the years.  You
25      mentioned that your parents were involved in committee
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1      meetings back in -- I think you said 2011.  I was impressed
2      with your recollection, maybe we're reading from the same
3      notes, but we'll look at PTP 72.
4                (Deposition Exhibit 72 marked) 
5 Q    PTP 72 is a collection of documents, WOMP013687 through
6      WOMP13696.  Starting backwards and moving forwards it
7      appears to be a series of emails starting in 2010 through
8      2012 related -- involving -- I see the signature page on the
9      very last page says "Eileen Brys," but I don't see her name

10      on the recipient list.  Yeah, perhaps it's under the
11      attorney-client privilege section.  
12                MR. INFANTE:  Yeah, it's probably there, sometimes
13      the way they print they just get dropped down.    
14 Q    Generally speaking does this appear to be an email that your
15      mother on behalf of Brys received somewhere along the way
16      from Mr. Krupka and/or one of the --   
17 A    Yes, it does.
18 Q    And generally this is -- oh, it's right there,
19      bryswine@pentel.net.  
20 A    Yes.
21 Q    Sorry, I missed that.  The email seems to be describing a
22      correspondence relating to a township approach to permitting
23      and other things.  Does this look familiar to you?
24 A    Vaguely.
25 Q    Would you agree that the email appears to be a discussion,
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1      or at least a report, of how the -- interactions between the
2      wineries and the township regarding how the township
3      addresses -- 
4 A    Without reviewing it in full detail it would be hard for me
5      to 100 percent answer your question.  
6 Q    Who is Jim Krupka?
7 A    I believe he's related to Chateau Chantal Winery.
8 Q    Do you know if Chateau Chantal was seeking an application
9      for a seasonal tasting outdoors in an approved area?

10 A    I have no idea.
11                MR. INFANTE:  Objection; foundation.  
12 Q    I'm looking at the last full sentence on the page that's
13      13695.  I'm just trying to orient as to what was happening
14      at the time.   
15                MR. INFANTE:  I'm sorry, where are you looking?  
16                MS. ANDREWS:  I'm sorry, the second to last page
17      where the substance of the correspondence begins, "The
18      detail of our application that brought this to the front was
19      our request for seasonal tasting outdoors in an approved
20      area."  Do you have any recollection of a request from
21      Chateau Chantal for seasonal tasting outdoors?
22                MR. INFANTE:  Object; foundation.
23 A    I don't.
24 Q    There appears to be correspondence sort of coming forward in
25      the packet, 13692 to -693, discussion directly between -- or
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1      from Mr. Krupka to you, your mother and your father -- 
2 A    Uh-huh (affirmative).
3 Q    -- regarding a proposal by Dan Leonard.  Who is Dan Leonard?
4 A    He was the township planner for awhile, but there's been a
5      lot.  
6 Q    Do you know what the discussion around 2011 with Mr. Leonard
7      was about, what was the subject matter?
8 A    I believe that this was again communication with the
9      wineries and the township trying to work on updating the

10      zoning language and clarifying.
11 Q    Updating in what way, to your understanding?
12 A    Just any of the issues that were found in the current
13      ordinances that had been addressed before, such as the
14      inability to host weddings or other things that potentially
15      the wineries had issue with.
16 Q    Was Brys seeking to host weddings, was that in its business
17      planning?
18 A    It was not, nor ever has been a part of our business
19      planning because it's not permitted. 
20 Q    And was that something that Brys was seeking to change so
21      that it was permitted?
22 A    Yes.
23 Q    And participating in the meetings with Mr. Leonard in the
24      prior meetings, was that part of Brys's attempt to change
25      the zoning ordinance to seek permission to host weddings?
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1 A    Yes.
2 Q    What are other things that Brys is seeking to change in the
3      zoning ordinance in particular besides the ability to host
4      weddings?
5                MR. INFANTE:  Objection; vague, form.
6 A    I think, you know, we -- whether it's a wedding or an event
7      of any sort I think having the ability to host corporate
8      vents, not just events related to agricultural groups or
9      nonprofit groups.  We're also looking to offer more food

10      experiences for people and offering the ability for people
11      to do ceremonies or other things not related to necessarily 
12      having a wedding reception.  Yeah.  Among others.
13 Q    Among others.  And in particular what others?
14 A    I don't -- I'm not -- I'm kind of drawing a blank at this
15      moment, but, yeah.
16 Q    What became of the -- well, next email in the packet is
17      Chris Balydga, WOMP013690 to -91, seems to be related to the
18      same interaction with Dan, the planner.  What is your
19      understanding of what happened to the interaction -- the
20      committee or the discussions with Dan related to the zoning
21      ordinance changes?
22 A    I think that the general takeaway from any of these
23      conversations has been that there seems to be a lot of
24      issues that never seem to get resolved and we would
25      potentially try to make some progress but then it never
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1      amounted to anything so we continued for many, many years to
2      continue to try and meet with the township to see if we
3      could resolve some of these differences, but it did not work
4      out.
5 Q    And by these -- I think you said these conversations, or
6      maybe you said these committees, I don't mean to
7      mischaracterize.  The 2008, 2011, you were referring to the
8      township board never approved the changes requested?
9 A    Nothing was ever approved.

10 Q    Wine by the glass was approved; right?
11 A    I don't know when that was approved, but, yes, it was.  
12 Q    But the changes regarding weddings, food, corporate events,
13      those sorts of changes have not been made yet?
14 A    No.
15                (Deposition Exhibit 73 marked) 
16 Q    PTP 73 I will shortcut and tell you it appears to be another
17      copy of the same email we just looked at a moment ago,
18      "Folks, since I have not heard."  So if you look at
19      WOMP13692 in the last exhibit, 72, and you compare it to
20      WOMP Exhibit 73, which is -- I mean, PTP Exhibit 73, which
21      is WOMP000672, same -- at least part of the same email from
22      Jim Krupka.  
23 A    Uh-huh (affirmative).
24 Q    Whose handwriting is that at the top?
25 A    That's my mother's.
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1 Q    That's your mother's.  When do you think she wrote that?
2                MR. INFANTE:  Objection; foundation.  
3 Q    To the best of your knowledge.
4 A    I have no idea.  
5 Q    What does it mean? 
6                MR. INFANTE:  Objection; foundation.  
7 A    I think what it means is that -- I have no idea what she
8      means by it other than going back to -- I'm interpretation
9      is that she's saying that going back to 2011 we've been

10      still -- for now they were still working on it after 2008,
11      which would have been three years after they started working
12      on it.
13 Q    By which she means -- your interpretation is changes to the
14      zoning ordinance?
15 A    Correct.
16 Q    So if Brys were successful in amending the zoning ordinance
17      through this litigation, tell me -- describe me what sort of
18      things Brys is seeking to do.
19 A    We would like to host events for people to come to the
20      winery and our property and be able to -- whether it's a
21      corporate group, a family function, a wedding, and be able
22      to enjoy the agricultural space while also supporting our
23      business through the sale of wine by the glass or bottles of
24      wine.  And we would also like to host musical performances
25      where people could enjoy our products and also enjoy the
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1      beauty of the agriculture and 155 acre site that we sit on.  
2 Q    So first item there, you'd like to host events for people to
3      come to the winery and support the business with wine by the
4      glass and bottle.  It's my understanding that any group may
5      come to Brys Estates and have wine by the glass; is that
6      true?
7 A    Yes.
8 Q    And buy bottles of wine; correct?
9 A    Yes.

10 Q    So are you referring here to private events?
11 A    Private events.
12 Q    And at this point is it your understanding that Brys can
13      make reservations for private groups to come to the winery
14      and do private tastings for free?
15                MR. INFANTE:  Objection; calls for a legal
16      conclusion.
17 A    At this point we can have people come to the winery and do
18      tastings, we don't offer them for free.
19 Q    I mean, any group can come and have private tastings?
20 A    Can have tastings, can have glasses of wine, whether it's a
21      group of two people or a group of however many.
22 Q    And how many could make a reservation and come and have
23      tastings?
24 A    We don't typically take reservations for more than ten or 12
25      people.  
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1                Traverse City, Michigan
2                Thursday, July 13, 2023 - at 8:15 a.m.
3                REPORTER:  Mr. Lagina, my name is Heidi.  I'm the
4      court reporter.  I'm the person --
5                MR. LAGINA:  Hi, Heidi.
6                REPORTER:  -- who is going to be recording your
7      testimony this morning.  So the only thing I get to do with
8      you is to place you under oath, so I'm going to go ahead and
9      ask you to, please, raise your right hand.  Thank you.  Do

10      you solemnly swear or affirm that the testimony you are
11      about to give will be the whole truth? 
12                MR. LAGINA:  Yes.
13                REPORTER:  Thank you.  
14                MS. ANDREWS:  Good morning.  My name is T.J.
15      Andrews.  I hear -- I'm here representing Intervenor Protect
16      the Peninsula.  Could you state your name for the record?
17                THE WITNESS:  My name is Alexander Lagina.
18         REPRESENTATIVE FOR VILLA MARI AND ALEXANDER LAGINA
19     having been called by the Intervenor-Defendant and sworn:
20                         DIRECT EXAMINATION
21 BY MS. ANDREWS:
22 Q    Good morning, Mr. Lagina.  You've been deposed before; is
23   that right?
24 A    One time, yes.
25 Q    And was that in this case?
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1 A    Yes.
2 Q    All right.  
3       MS. ANDREWS:  So this deposition -- so just to
4  cover the ground rules so that we have a clear record, the
5  deposition is being transcribed.  Obviously, that requires
6  that we give verbal responses so that the court reporter can
7  capture your response and avoid non-verbal communication so
8  that we can capture that in -- in the record.  Is that --
9  does that make sense to you?

10  THE WITNESS:  Yes.
11       MS. ANDREWS:  If you don't understand a question,
12  please ask for clarification.  Please let me finish my
13  questions.  It's very difficult to not speak over each
14  other; it's a natural tendency.  We both -- I will
15  definitely do it and I'll be surprised if -- if you don't as
16  well.  But -- but just to keep a clear record let's do our
17  best to avoid that.
18  THE WITNESS:  Okay.
19  MS. ANDREWS:  If your attorney objects, I will
20  expect you to answer the question anyway unless he instructs
21  you not to answer the question.
22  THE WITNESS:  Okay. 
23       MS. ANDREWS:  If you don't understand a question
24  and you need me to rephrase it, please ask me to do so.
25  THE WITNESS:  Okay. 
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1      you're going?
2                THE WITNESS:  Yes.  Let's see.  Let's see.  
3                "Mari has attempted numerous times to
4           negotiate changes to these ordinances with
5           Peninsula Township and fix these unconstitutional
6           provisions."
7 BY MS. ANDREWS:  
8 Q    Thank you.  And just to summarize, the -- "these ordinances"
9      is referring to the ordinances listed in the four bullet

10      points above?
11 A    Yes.  But without limiting to that, I mean, we've made
12      efforts to negotiate changes in addition to those, but, yes.
13 Q    Fair -- fair clarification.  Thank you.  So let's talk about
14      -- what I'd like to do is understand what kinds of changes 
15      -- and let's be clea- (phonetic) -- so the provisions in the
16      bullet points relate primarily to guest activity uses.  Is
17      that your understanding under -- under U, 10 U?
18 A    I don't know about "primarily," but there's a substantial
19      portion of them relate to guest activity use.
20 Q    Okay.  So I don't want to understan- (phonetic) -- I, at
21      this point, don't need to know if you've been trying to get
22      shorter setbacks or bigger square foot areas for --
23 A    Okay. 
24 Q    -- I want to focus on the activity side of things that --
25 A    It's difficult to separate it from the whole, but, okay.
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1 Q    Okay.  Tell me -- well, then, let's -- let's just talk about
2      the scope.  Types of things -- when did -- types of things
3      Villa Mari has tried to work with the township to change?
4 A    Well, this is -- this is one of the questions that's maybe
5      better asked to my dad because he's had a lot of
6      interactions with them.  I will answer the best that I can. 
7      And the question was types of things we've tried to change?
8 Q    Yes.  The categories of things in the zoning ordinance.
9 A    We sat in -- and I'm going to estimate dates here, you know,

10      2017, '18, something like that, maybe even '19 -- we sat in
11      with meetings about the ordinance rewrite that the Peninsula
12      Township was talking about doing.  And they invited us
13      winery owners, I was part of this -- these meetings, went to
14      several, discussing potential changes to the ordinance that
15      Randy, who was the planner at the time, was evaluating,
16      trying to incorporate in the ordinance.  So, I mean, I -- I
17      went up there and I said, you know, guys, this -- regulating
18      the why of us doing these events; in other words, saying
19      that we can do events but only for certain reasons is not
20      good.  Like, that's -- I don't know that I used the word
21      "unconstitutional" at the time, but it -- it didn't make
22      sense to me why they were regulating specifically what we
23      can and can't do instead of just the impact of such an
24      event.  So I went up there and I said why don't you just
25      tell us an acceptable noise level, all the other impacts to
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1      the community, and we will figure out a way to do it so that
2      we minimize our impact to the community.  I said, if you --
3      if you really want -- if you really want to preserve
4      agriculture and keep land in farming, why don't you tie
5      expansion of those limits to the amount of land that you
6      have in agriculture.  Why don't you do it -- why don't you 
7      -- why don't you incentivize us to put more land into ag
8      (sic) in exchange for doing a little bit more on our
9      property.  And again, subject to only the impacts to the

10      neighbors and the surrounding community such that we can
11      figure out a way to do it without being a problem.  And
12      that, you know, it would go okay in the meeting and then
13      we'd leave the meeting and they'd send around their draft
14      document and it would be more restrictive.  And we'd go to
15      another meeting and we'd say that again, I would say that
16      again, and -- and then they'd circulate the -- the new draft
17      and then things -- things would've been deleted from that
18      and it would be more restrictive still.  And really it -- it
19      became apparent to me anyway that it -- it felt like the
20      only reason we were in that room was so that a rubber stamp
21      could be put on the new ordinance saying that we were part
22      of the drafting of it even though our feedback wasn't being
23      incorporated.
24 Q    Who else -- who else was at those meetings besides yourself?
25 A    I know for certain Chris Baldyga was there at at least one. 
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1      I think Eddie O'Keefe was there at one.  I think we had
2      really good attendance from all the wineries on the Old
3      Mission Peninsula.
4 Q    And tell me who -- you said Randy.  Is that Randy Mielenik
5      (phonetic)?
6 A    Miel --
7 Q    Mielnik.
8 A    I don't know how to pronounce his last name.  But, yeah,
9      Miel --

10                MR. INFANTE:  I don't know if it's Mielnik or
11      Mealnik (phonetic).  I have no idea.
12                THE WITNESS:  Yeah.
13 BY MS. ANDREWS: 
14 Q    You have a -- you -- I think you -- you gave me a three-year
15      range:  2017, 2018, maybe 2019.
16 A    That's just a guess.  I'm not sure --
17 Q    Has --
18 A    -- exactly.
19 Q    Was it pretty shortly after Villa Mari got a -- got its SUP? 
20      How long had you been operating under these rules --
21 A    Well --
22 Q    -- to your recollection?
23 A    -- I mean, we got our SUP thinking that, you know, it's the
24      most -- it represents what the township told us they
25      encouraged.  And -- and when we applied, they said we did a
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al., 

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF CHATEAU GRAND TRAVERSE, LTD’S ANSWERS TO PTP’S FIRST 
INTERROGATORIES 

Plaintiff, Chateau Grand Traverse LTD, (“Chateau Grand Traverse”) by and through its 

attorneys, Miller, Canfield, Paddock and Stone, PLC in answering PTP’s First Set of 

Interrogatories states as follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Chateau Grand Traverse objects to this interrogatory as it is overbroad and unduly 

burdensome.  Subject to and without waiving these objections, the Peninsula Township Zoning 

Ordinance (“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has 

injured Chateau Grand Traverse’s First Amendment rights since its passage and every day that it 

is enforced constitutes a new violation.  Specifically,  

 Sections 8.7.3(10)(u)(1)(b) and 8.7.3(10)(u)(5)(a) unconstitutionally compel Chateau
Grand Traverse to advertise Peninsula Township agriculture.
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 Sections 8.7.3(10)(u)(2)(a)-(c) operate as an unconstitutional prior restraint on Chateau
Grant Traverse’s ability to host certain types of events without approval from Peninsula
Township.

 Sections 8.7.3(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a),
8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) operate as
unconstitutional restrictions on Chateau Grand Traverse’s right to engage in commercial
speech.

 Sections 8.7.3(10)(u)(1)(d) and 8.7.3(10)(u)(2)(b)-(d) operate as an unconstitutional
restriction on Chateau Grand Traverse’s ability to freely associate.

Chateau Grand Traverse has attempted numerous times to negotiate changes to these ordinances 

with Peninsula Township and fix these unconstitutional provisions.  Most recently, Chateau Grand 

Traverse, through its counsel, put Peninsula Township on notice that provisions of the PTZO were 

facially unconstitutional.  Chateau Grand Traverse’s counsel sent a letter dated July 9, 2019 to 

Peninsula Township’s counsel.  See ECF No. 29-15.  Peninsula Township’s counsel responded on 

August 23, 2019, writing that “Overall, the Township’s ordinances need to be fine-tuned to ensure 

that they do not run afoul of any of the constitutional protections afford [sic] by the First 

Amendment and the United States Constitution.”  ECF No. 29-16, PageID.1399.  Despite 

Peninsula Township’s acknowledgement of First Amendment violations, Peninsula Township 

refused to amend the violating provisions of the PTZO.  Therefore, the continued application of 

these violations to Chateau Grand Traverse results in an ongoing as-applied violation of the First 

Amendment in addition to their facial unconstitutionality.   

Dated:  July 3, 2023 

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al., 

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF CHATEAU GRAND TRAVERSE, LTD’S ANSWERS TO PTP’S SECOND 
INTERROGATORIES 

Plaintiff, Chateau Grand Traverse LTD, (“Grand Traverse”) by and through its attorneys, 

Miller, Canfield, Paddock and Stone, PLC in answering PTP’s Second Set of Interrogatories states 

as follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 
Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 
regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Chateau Grand Traverse objects to this request as overly broad and unduly 

burdensome. Subject to and without waiving those objections, Chateau Grand Traverse holds a 

wine maker license and brandy manufacturer license issued by the Michigan Liquor Control 

Commission.  Michigan law recognizes these liquor licenses as a property interests.  The wine 

maker license gives Chateau Grand Traverse a perpetual right to serve alcohol from 7:00 a.m. until 

2:00 a.m., daily.  The wine maker gives Chateau Grand Traverse a perpetual right to operate a 
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restaurant.  The wine maker license gives Chateau Grand Traverse a perpetual right to cater.  And 

the wine maker license gives Chateau Grand Traverse a perpetual right to play amplified music.   

The PTZO operates as a regulatory taking of the property rights afforded by the wine maker 

license by preventing Chateau Grand Traverse from serving alcohol until 2:00 a.m., see Section 

8.7.3(10)(u)(5)(b), preventing Chateau Grand Traverse from playing amplified music without 

restrictions, see 8.7.3(10)(u)(5)(g), and preventing Chateau Grand Traverse from catering, see 

8.7.3(10)(u)(5)(i).  Additionally, although there is no express provision in the Peninsula Township 

Zoning Ordinance barring Winery Chateaus like Chateau Grand Traverse from operating a 

restaurant in all circumstances, Peninsula Township has adopted an unwritten, outright ban on 

restaurant operations at Wineries.  These regulatory takings have existed since the PTZO was 

enacted and continue each and every day that Peninsula Township enforces its unconstitutional 

and preempted ordinances against Chateau Grand Traverse.     

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 12, 2023 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF CHATEAU GRAND TRAVERSE, LTD’S ANSWERS TO PTP’S THIRD 

INTERROGATORIES 

Plaintiff, Chateau Grand Traverse LTD, (“Chateau Grand Traverse”) by and through its 

attorneys, Miller, Canfield, Paddock and Stone, PLC in answering PTP’s Third Set of 

Interrogatories states as follows: 

INTERROGATORY #3: Describe in detail all facts supporting your claims that the Peninsula 

Township Zoning Ordinance (PTZO) violates your rights to freedom of association and freedom 

of speech under the First and Fourteenth Amendments, including specifically which PTZO 

provisions violate your rights; when, how, and by whom any of those provisions were applied to 

you; and when, how, and by whom your rights to freedom of association and freedom of speech 

were violated. 

ANSWER: Chateau Grand Traverse objects that this interrogatory is overly broad and unduly 

burdensome. Chateau Grand Traverse further objects to this interrogatory because it is duplicative 

of Interrogatory #1.  Subject to and without waiving those objections, Chateau Grand Traverse 

states as follows.   

The Peninsula Township Zoning Ordinance (“PTZO”), as challenged in this lawsuit, is 

facially unconstitutional.  Therefore, it has injured Chateau Grand Traverse’s First and Fourteenth 
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Amendment rights since its enactment and every day that it exists constitutes a new violation.  

Peninsula Township has enforced PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 

8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(b), 8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 

and 8.7.3(10)(u)(5)(g) against Chateau Grand Traverse. This enforcement has prevented Chateau 

Grand Traverse from freely associating with persons or groups of its choosing as allowed by the 

First and Fourteenth Amendments.  

Peninsula Township has also enforced PTZO Sections 8.7.3(10)(u)(1)(b) and 

8.7.3(10)(u)(5)(a) which unconstitutionally compel Chateau Grand Traverse to advertise Peninsula 

Township agriculture. PTZO Sections 8.7.3(10)(u)(2)(a)-(c), as enforced by Peninsula Township 

against Chateau Grand Traverse, operate as an unconstitutional prior restraint on Chateau Grand 

Traverse’s ability to host certain types of events without approval from Peninsula Township. 

Peninsula Township’s enforcement of PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 

8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), 

and 8.7.3(10)(u)(5)(h) against Chateau Grand Traverse, operate as unconstitutional restrictions on 

Chateau Grand Traverse’s right to engage in commercial speech.    

Lastly, Chateau Grand Traverse is aware of Peninsula Township enforcing the facially 

unconstitutional sections of the PTZO against other wineries in Peninsula Township. These 

enforcement activities have prevented Chateau Grand Traverse from seeking approval for events, 

activities and other gatherings from Peninsula Township as seeking approval for such things would 

be futile.  
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Dated:  July 28, 2023 

 

Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF BOWERS HARBOR VINEYARD & WINERY, INC.’S ANSWERS TO 
PTP’S FIRST INTERROGATORIES 

Plaintiff, Bowers Harbor Vineyard & Winery, Inc., (“Bowers Harbor”) by and through its 

attorneys, Miller, Canfield, Paddock and Stone, PLC in answering PTP’s First Set of 

Interrogatories states as follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Bowers Harbor objects to this interrogatory as it is overbroad and unduly 

burdensome.  Subject to and without waiving these objections, the Peninsula Township Zoning 

Ordinance (“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has 

injured Bowers Harbor’s First Amendment rights since its passage and every day that it is enforced 

constitutes a new violation.  Specifically,  

 Sections 8.7.3(10)(u)(1)(b) and 8.7.3(10)(u)(5)(a) unconstitutionally compel Bowers 
Harbor to advertise Peninsula Township agriculture.   
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 Sections 8.7.3(10)(u)(2)(a)-(c) operate as an unconstitutional prior restraint on Bowers 
Harbor’s ability to host certain types of events without approval from Peninsula Township. 

 Sections 8.7.3(m), 8.7.3(10)(u)(1)(b),  8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 
8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) operate as 
unconstitutional restrictions on Bowers Harbor’s right to engage in commercial speech.    

 Sections 8.7.3(10)(u)(1)(d) and 8.7.3(10)(u)(2)(b)-(d) operates as an unconstitutional 
restriction on Bowers Harbor’s ability to freely associate.  

Bowers Harbor has attempted numerous times to negotiate changes to these ordinances with 

Peninsula Township and fix these unconstitutional provisions.  Most recently, Bowers Harbor, 

through its counsel, put Peninsula Township on notice that provisions of its zoning ordinance were 

facially unconstitutional.  Bowers Harbor’s counsel sent a letter dated July 9, 2019 to Peninsula 

Township’s counsel.  See ECF No. 29-15.  Peninsula Township’s counsel responded on August 

23, 2019, writing that “Overall, the Township’s ordinances need to be fine-tuned to ensure that 

they do not run afoul of any of the constitutional protections afford [sic] by the First Amendment 

and the United States Constitution.”  ECF No. 29-16, PageID.1399.  Despite Peninsula Township’s 

acknowledgement of First Amendment violations, Peninsula Township refused to amend the 

violating provisions of its ordinance.  Therefore, the continued application of these violations to 

the Bowers Harbor results in ongoing as-applied violations of the First Amendment in addition to 

their facial unconstitutionality.   

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 3, 2023 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF BOWERS HARBOR VINEYARD & WINERY, INC.’S ANSWERS TO 
PTP’S SECOND INTERROGATORIES 

Plaintiff, Bowers Harbor Vineyard & Winery, Inc., (“Bowers Harbor”) by and through its 

attorneys, Miller, Canfield, Paddock and Stone, PLC in answering PTP’s Second Set of 

Interrogatories states as follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO) violates your right to freedom of association under the First 
and Fourth Amendments, including specifically which PTZO provisions violate your right, and 
when, how, and by whom your right to freedom of association was violated. 

ANSWER: Bowers Harbor objects that this request is overly broad and unduly burdensome.  

Bowers Harbor further objects that it has never alleged that its rights under the Fourth Amendment 

have been violated.  Subject to and without waiving those objections, Bowers Harbor states as 

follows.   

Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(b), 

8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), and  8.7.3(10)(u)(5)(g).  Peninsula 
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Township has enforced these sections against Bowers Harbor and prevented Bowers Harbor from 

freely associating with persons or groups of its choosing as allowed by the First Amendment.   

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 12, 2023 

EXHIBIT 4 
PTP Response to WOMP MSJ 

October 6, 2023 
Page 15 of 105

Case 1:20-cv-01008-PLM-RSK   ECF No. 457-4,  PageID.16098   Filed 10/06/23   Page 15 of
105



EXHIBIT 4 
PTP Response to WOMP MSJ 

October 6, 2023 
Page 16 of 105

Case 1:20-cv-01008-PLM-RSK   ECF No. 457-4,  PageID.16099   Filed 10/06/23   Page 16 of
105



40859187.1/159392.00002 

 

 -1-  

 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF BOWERS HARBOR VINEYARD & WINERY, INC.’S ANSWERS TO 

PTP’S THIRD INTERROGATORIES 

Plaintiff, Bowers Harbor Vineyard & Winery, Inc., (“Bowers Harbor”) by and through its 

attorneys, Miller, Canfield, Paddock and Stone, PLC in answering PTP’s Third Set of 

Interrogatories states as follows: 

INTERROGATORY #3: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO), as applied to you, violates your freedom of speech under 

the First and Fourteenth Amendments, including specifically which PTZO provisions were applied 

to you, and when, how, and by whom they were applied to you, in a way that violated your right 

to freedom of speech. 

ANSWER: Bowers Harbor objects that this interrogatory is overly broad and unduly 

burdensome. Bowers Harbor further objects to this interrogatory because it is duplicative of 

Interrogatory #1.  Subject to and without waiving those objections, Bowers Harbor states as 

follows.   

The Peninsula Township Zoning Ordinance (“PTZO”), as challenged in this lawsuit, is 

facially unconstitutional.  Therefore, it has injured Bowers Harbor’s First and Fourteenth 
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Amendment rights since its enactment and every day that it exists constitutes a new violation.  

Peninsula Township has enforced PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 

8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(b), 8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 

and 8.7.3(10)(u)(5)(g) against Bowers Harbor. This enforcement has prevented Bowers Harbor 

from freely associating with persons or groups of its choosing as allowed by the First and 

Fourteenth Amendments.  

Peninsula Township has also enforced PTZO Sections 8.7.3(10)(u)(1)(b) and 

8.7.3(10)(u)(5)(a) which unconstitutionally compel Bowers Harbor to advertise Peninsula 

Township agriculture. PTZO Sections 8.7.3(10)(u)(2)(a)-(c), as enforced by Peninsula Township 

against Bowers Harbor, operate as an unconstitutional prior restraint on Bowers Harbor’s ability 

to host certain types of events without approval from Peninsula Township. Peninsula Township’s 

enforcement of PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 

8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 

8.7.3(10)(u)(5)(h) against Bowers Harbor, operate as unconstitutional restrictions on Bowers 

Harbor’s right to engage in commercial speech.    

Lastly, Bowers Harbor is aware of Peninsula Township enforcing the facially 

unconstitutional sections of the PTZO against other wineries in Peninsula Township. These 

enforcement activities have prevented Bowers Harbor from seeking approval for events, activities 

and other gatherings from Peninsula Township as seeking approval for such things would be futile.  

INTERROGATORY #4: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 

Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 

regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Bowers Harbor objects to this request as overly broad and unduly burdensome. 

Subject to and without waiving those objections, Bowers Harbor holds a small wine maker license 
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and tasting room license issued by the Michigan Liquor Control Commission. Michigan law 

recognizes these liquor licenses as a property interests. The small wine maker license gives Bowers 

Harbor a perpetual right to serve alcohol from 7:00 a.m. until 2:00 a.m., daily. The small wine 

maker license gives Bowers Harbor a perpetual right to operate a restaurant in its tasting room.  

The small wine maker license gives Bowers Harbor a perpetual right to cater. And the small wine 

maker license gives Bowers Harbor a perpetual right to play amplified music.   

The PTZO operates as a regulatory taking of the property rights afforded by the wine maker 

license by preventing Bowers Harbor from serving alcohol until 2:00 a.m., see Section 

8.7.3(10)(u)(5)(b), preventing Bowers Harbor from playing amplified music without restrictions, 

see 8.7.3(10)(u)(5)(g), and preventing Bowers Harbor from catering, see 8.7.3(10)(u)(5)(i).  

Additionally, Peninsula Township has banned restaurant operations at Wineries.  These regulatory 

takings have existed since the PTZO was enacted and continue each and every day that Peninsula 

Township enforces its unconstitutional and preempted ordinances against Bowers Harbor.     

 

Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 

Dated:  July 28, 2023 
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VERIFICATION

I declare under penalty of perjury that the foregoing answers for Bowers Harbor Vineyard 

& Winery, Inc. to PTP’s Third Set of Interrogatories to Bowers Harbor Vineyard & Winery, Inc. 

are true and correct. 

By: _____________________________________

Its: _____________________________________

Executed on ________________________.  July 28, 2023

Chief Financial Officer
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF CHATEAU OPERATIONS, LTD’S ANSWERS TO PTP’S FIRST 
INTERROGATORIES 

Plaintiff, Chateau Operations LTD, (“Chateau Chantal”) by and through its attorneys, 

Miller, Canfield, Paddock and Stone, PLC in answering PTP’s First Set of Interrogatories states 

as follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Chateau Chantal objects to this interrogatory as it is overbroad and unduly 

burdensome.  Subject to and without waiving these objections, the Peninsula Township Zoning 

Ordinance (“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has 

injured Chateau Chantal’s First Amendment rights since its passage and every day that it is 

enforced constitutes a new violation.  Specifically,  

 Sections 8.7.3(10)(u)(1)(b) and 8.7.3(10)(u)(5)(a) unconstitutionally compel Chateau 
Chantal to advertise Peninsula Township agriculture.   
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 Sections 8.7.3(10)(u)(2)(a)-(c) operate as an unconstitutional prior restraint on Chateau 
Chantal’s ability to host certain types of events without approval from Peninsula Township. 

 Sections 8.7.3(m), 8.7.3(10)(u)(1)(b),  8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 
8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) operate as 
unconstitutional restrictions on Chateau Chantal’s right to engage in commercial speech.    

 Sections 8.7.3(10)(u)(1)(d) and 8.7.3(10)(u)(2)(b)-(d) operates as an unconstitutional 
restriction on Chateau Chantal’s ability to freely associate.  

Chateau Chantal has attempted numerous times to negotiate changes to these ordinances with 

Peninsula Township and fix these unconstitutional provisions.  Most recently, Chateau Chantal, 

through its counsel, put Peninsula Township on notice that provisions of the PTZO were facially 

unconstitutional.  Chateau Chantal’s counsel sent a letter dated July 9, 2019 to Peninsula 

Township’s counsel.  See ECF No. 29-15.  Peninsula Township’s counsel responded on August 

23, 2019, writing that “Overall, the Township’s ordinances need to be fine-tuned to ensure that 

they do not run afoul of any of the constitutional protections afford [sic] by the First Amendment 

and the United States Constitution.”  ECF No. 29-16, PageID.1399.  Despite Peninsula Township’s 

acknowledgement of First Amendment violations, Peninsula Township refused to amend the 

violating provisions of the PTZO.  Therefore, the continued application of these violations to the 

Chateau Chantal results in ongoing as-applied violations of the First Amendment in addition to 

their facial unconstitutionality.   

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 3, 2023 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF CHATEAU OPERATIONS, LTD’S ANSWERS TO PTP’S SECOND 
INTERROGATORIES 

Plaintiff, Chateau Operations LTD, (“Chateau Chantal”) by and through its attorneys, 

Miller, Canfield, Paddock and Stone, PLC in answering PTP’s Second Set of Interrogatories states 

as follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO) violates your right to freedom of religion under the First and 
Fourteenth Amendments, including specifically which PTZO provisions violated your right, and 
when, how, and by whom your right to freedom of religion was violated. 

ANSWER: Chateau Chantal objects that this request is overly broad and unduly burdensome.  

Subject to and without waiving that objection, Peninsula Township’s former Director of Zoning, 

Christina Deeren, has admitted that Wineries like Chateau Chantal are allowed to host weddings.  

That admission has rendered Chateau Chantal’s claim for freedom of religion moot.   
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Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 12, 2023 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF CHATEAU OPERATIONS, LTD’S ANSWERS TO PTP’S THIRD 

INTERROGATORIES 

Plaintiff, Chateau Operations LTD, (“Chateau Chantal”) by and through its attorneys, 

Miller, Canfield, Paddock and Stone, PLC in answering PTP’s Third Set of Interrogatories states 

as follows: 

INTERROGATORY #3: Describe in detail all facts supporting your claims that the Peninsula 

Township Zoning Ordinance (PTZO) violates your rights to freedom of association and freedom 

of speech under the First and Fourteenth Amendments, including specifically which PTZO 

provisions violate your rights; when, how, and by whom any of those provisions were applied to 

you; and when, how, and by whom your rights to freedom of association and freedom of speech 

were violated. 

ANSWER: Chateau Chantal objects that this interrogatory is overly broad and unduly 

burdensome. Chateau Chantal further objects to this interrogatory because it is duplicative of 

Interrogatory #1.  Subject to and without waiving those objections, Chateau Chantal states as 

follows.   

The Peninsula Township Zoning Ordinance (“PTZO”), as challenged in this lawsuit, is 

facially unconstitutional.  Therefore, it has injured Chateau Chantal’s First and Fourteenth 
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Amendment rights since its enactment and every day that it exists constitutes a new violation.  

Peninsula Township has enforced PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 

8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(b), 8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 

and 8.7.3(10)(u)(5)(g) against Chateau Chantal. This enforcement has prevented Chateau Chantal 

from freely associating with persons or groups of its choosing as allowed by the First and 

Fourteenth Amendments.  

Peninsula Township has also enforced PTZO Sections 8.7.3(10)(u)(1)(b) and 

8.7.3(10)(u)(5)(a) which unconstitutionally compel Chateau Chantal to advertise Peninsula 

Township agriculture. PTZO Sections 8.7.3(10)(u)(2)(a)-(c), as enforced by Peninsula Township 

against Chateau Chantal, operate as an unconstitutional prior restraint on Chateau Chantal’s ability 

to host certain types of events without approval from Peninsula Township. Peninsula Township’s 

enforcement of PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 

8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 

8.7.3(10)(u)(5)(h) against Chateau Chantal, operate as unconstitutional restrictions on Chateau 

Chantal’s right to engage in commercial speech.    

Lastly, Chateau Chantal is aware of Peninsula Township enforcing the facially 

unconstitutional sections of the PTZO against other wineries in Peninsula Township. These 

enforcement activities have prevented Chateau Chantal from seeking approval for events, activities 

and other gatherings from Peninsula Township as seeking approval for such things would be futile.  

INTERROGATORY #4: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 

Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 

regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Chateau Chantal objects to this request as overly broad and unduly burdensome. 

Subject to and without waiving those objections, Chateau Chantal holds a small wine maker license 
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and tasting room license issued by the Michigan Liquor Control Commission.  Michigan law 

recognizes these liquor licenses as a property interests.  The small wine maker license gives 

Chateau Chantal a perpetual right to serve alcohol from 7:00 a.m. until 2:00 a.m., daily.  The small 

wine maker gives Chateau Chantal a perpetual right to operate a restaurant in its tasting room.  The 

small wine maker license gives Chateau Chantal a perpetual right to cater.  And the small wine 

maker license gives Chateau Chantal a perpetual right to play amplified music.   

The PTZO operates as a regulatory taking of the property rights afforded by the wine maker 

license by preventing Chateau Chantal from serving alcohol until 2:00 a.m., see Section 

8.7.3(10)(u)(5)(b), preventing Chateau Chantal from playing amplified music without restrictions, 

see 8.7.3(10)(u)(5)(g), and preventing Chateau Chantal from catering, see 8.7.3(10)(u)(5)(i).  

Additionally, Peninsula Township has banned restaurant operations at Wineries.  These regulatory 

takings have existed since the PTZO was enacted and continue each and every day that Peninsula 

Township enforces its unconstitutional and preempted ordinances against Chateau Chantal.     

Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 

Dated:  July 28, 2023 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF GRAPE HARBOR, INC.’S ANSWERS TO PTP’S FIRST SET OF 
INTERROGATORIES 

Plaintiff, Grape Harbor Inc., (“Peninsula Cellars”) by and through its attorneys, Miller, 

Canfield, Paddock and Stone, PLC in answering PTP’s First Set of Interrogatories states as 

follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Peninsula Cellars objects to this interrogatory as it is overbroad and unduly 

burdensome.  Subject to and without waiving these objections, the Peninsula Township Zoning 

Ordinance (“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has 

injured Peninsula Cellars’ First Amendment rights since its passage and every day that it is 

enforced constitutes a new violation.  Specifically,  

 Sections 8.7.3(12)(i) and 8.7.3(12)(k) operate as unconstitutional restrictions on 
Peninsula Cellars’ right to engage in commercial speech.    
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Peninsula Cellars has attempted numerous times to negotiate changes to these ordinances with 

Peninsula Township and fix these unconstitutional provisions.  Most recently, Peninsula Cellars, 

through its counsel, put Peninsula Township on notice that provisions of its zoning ordinance were 

facially unconstitutional.  Peninsula Cellars’ counsel sent a letter dated July 9, 2019 to Peninsula 

Township’s counsel.  See ECF No. 29-15.  Peninsula Township’s counsel responded on August 

23, 2019, writing that “Overall, the Township’s ordinances need to be fine-tuned to ensure that 

they do not run afoul of any of the constitutional protections afford [sic] by the First Amendment 

and the United States Constitution.”  ECF No. 29-16, PageID.1399.  Despite Peninsula Township’s 

acknowledgement of First Amendment violations, Peninsula Township refused to amend the 

violating provisions of its ordinance.  Therefore, the continued application of these violations to 

Peninsula Cellars results in an ongoing as-applied violation of the First Amendment in addition to 

their facial unconstitutionality.   

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 3, 2023 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF GRAPE HARBOR, INC.’S ANSWERS TO PTP’S SECOND SET OF 

INTERROGATORIES 

Plaintiff, Grape Harbor Inc., (“Peninsula Cellars”) by and through its attorneys, Miller, 

Canfield, Paddock and Stone, PLC in answering PTP’s Second Set of Interrogatories states as 

follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claims that the Peninsula 

Township Zoning Ordinance (PTZO) violates your rights to freedom of association and freedom 

of speech under the First and Fourteenth Amendments, including specifically which PTZO 

provisions violate your rights; when, how and by whom any of those provisions were applied to 

you; and when, how, and by whom your rights to freedom of association and freedom of speech 

were violated.  

RESPONSE: Peninsula Cellars objects that this interrogatory is overly broad and unduly 

burdensome. Peninsula further objects to this interrogatory as duplicative of Interrogatory #1. 

Subject to and without waiving those objections, the Peninsula Township Zoning Ordinance 

(“PTZO”), as challenged in this lawsuit, is facially unconstitutional. Therefore, it has injured 
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Peninsula Cellars’ First and Fourteenth Amendment rights since its enactment and every day that 

it exists constitutes a new violation.   

With specific regard to the Remote Winery Tasting Room, Sections 8.7.3(12)(g), 

8.7.3(12)(i) and 8.7.3(12)(k) operate as unconstitutional restrictions on Peninsula Cellars’ right to 

engage in commercial speech.    

Despite being permitted and regulated as a Remote Winery Tasting Room under Section 

8.7.3(12) of the PTZO, Peninsula Township has improperly applied, and continues to improperly 

apply, restrictions applicable to Winery Chateaus against Peninsula Cellars, many of which also 

violate Peninsula Cellars’ rights to freedom of association and freedom of speech under the First 

and Fourteenth Amendments. Peninsula Township has enforced PTZO Sections 

8.7.3(10)(u)(2)(a)-(c) against Peninsula Cellars which operate as an unconstitutional prior restraint 

on Peninsula Cellars’ ability to host certain events without approval from Peninsula Township. 

Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 

8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h), also enforced by 

Peninsula Township against Peninsula Cellars, operate as unconstitutional restrictions on 

Peninsula Cellars’ right to engage in commercial speech.    

Peninsula Township also enforced Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 

8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(b), 8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 

and 8.7.3(10)(u)(5)(g) against Peninsula Cellars. Each of these sections have prevented, and 

continue to prevent, Peninsula Cellars from freely associating with persons or groups of its 

choosing as allowed by the First and Fourteenth Amendments.  

Lastly, Peninsula Cellars is aware of Peninsula Township enforcing the facially 

unconstitutional sections of the PTZO against other wineries in Peninsula Township. These 
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enforcement activities have prevented Peninsula Cellars from seeking approval for events, 

activities and other gatherings from Peninsula Township seeking approval for such things would 

be futile.  

 

INTERROGATORY #3: Described in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 

Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 

regulatory taking, and when, how and by whom the regulatory taking occurred.  

ANSWER: Peninsula Cellars objects to this request as overly broad and unduly burdensome. 

Subject to and without waiving those objections, Peninsula Cellars holds a small wine maker 

license and off-premises tasting room license issued by the Michigan Liquor Control Commission.  

Michigan law recognizes these liquor licenses as a property interests.  The small wine maker and 

off-premises tasting room licenses gives Peninsula Cellars a perpetual right to serve alcohol from 

7:00 a.m. until 2:00 a.m., daily.  The small wine maker and off-premises tasting room licenses 

gives Peninsula Cellars a perpetual right to operate a restaurant in its tasting room.  The small wine 

maker and off-premises tasting room licenses gives Peninsula Cellars a perpetual right to cater.  

And the small wine maker and off-premises tasting room licenses gives Peninsula Cellars a 

perpetual right to play amplified music.   

The PTZO operates as a regulatory taking of the property rights afforded by the small wine 

maker and off-premises tasting room licenses by preventing Peninsula Cellars from serving 

alcohol until 2:00 a.m., see Section 8.7.3(10)(u)(5)(b), preventing Peninsula Cellars from playing 

amplified music without restrictions, see 8.7.3(10)(u)(5)(g), and preventing Peninsula Cellars from 

catering, see 8.7.3(10)(u)(5)(i).  Additionally, Peninsula Township has banned restaurant 

operations at Wineries.  These regulatory takings have existed since the PTZO was enacted and 
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continue each and every day that Peninsula Township enforces its unconstitutional and preempted 

ordinances against Peninsula Cellars.     

   

 

 

Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 

Dated:  July 28, 2023 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

 
WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  
 
  Plaintiffs, 
v. 
 
PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  
  Defendant,  
 
and 
 
PROTECT THE PENINSULA,  
 
  Intervenor-Defendant. 

  
 
 
Case No: 1:20-cv-01008 
 
 
Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 
 
 
 
 
 

 
PLAINTIFF TWO LADS, LLC’S ANSWERS TO PTP’S FIRST SET OF 

INTERROGATORIES 

Plaintiff, Two Lads, LLC, (“Two Lads”) by and through its attorneys, Miller, Canfield, 

Paddock and Stone, PLC in answering PTP’s First Set of Interrogatories states as follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Two Lads objects to this interrogatory as it is overbroad and unduly burdensome.  

Subject to and without waiving these objections, the Peninsula Township Zoning Ordinance 

(“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has injured Two 

Lads’ First Amendment rights since its passage and every day that it is enforced constitutes a new 

violation.  Specifically,  

• Section 6.7.2(19)(a) operates as an unconstitutional restriction on Two Lads’ ability to 
freely associate.  
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• Section 6.7.2(19)(b)(1)(v) unconstitutionally restricts Two Lads’ ability to engage in 
commercial speech. 

Two Lads has attempted numerous times to negotiate changes to these ordinances with Peninsula 

Township and fix these unconstitutional provisions.  Most recently, Two Lads, through its counsel, 

put Peninsula Township on notice that provisions of its zoning ordinance were facially 

unconstitutional.  Two Lads’ counsel sent a letter dated July 9, 2019 to Peninsula Township’s 

counsel.  See ECF No. 29-15.  Peninsula Township’s counsel responded on August 23, 2019, 

writing that “Overall, the Township’s ordinances need to be fine-tuned to ensure that they do not 

run afoul of any of the constitutional protections afford [sic] by the First Amendment and the 

United States Constitution.”  ECF No. 29-16, PageID.1399.  Despite Peninsula Township’s 

acknowledgement of First Amendment violations, Peninsula Township refused to amend the 

violating provisions of its ordinance.  Therefore, the continued application of these violations to 

the Two Lads results in ongoing as-applied violations of the First Amendment in addition to their 

facial unconstitutionality.   

 

Respectfully submitted, 
 
MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 
 
By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 3, 2023 
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VERIFICATION 
 

I declare under penalty of perjury that the foregoing answers Two Lads, LLC to PTP’s First 

Set of Interrogatories to Two Lads, LLC are true and correct.  

 
By: _____________________________________ 

                                Chris Baldyga 
 
 

Its: _____________________________________ 
 
 
 
Executed on ________________________.   

 
 
 
 
 

7/3/2023

Co - Owner and Operator
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF TWO LADS, LLC’S ANSWERS TO PTP’S SECOND SET OF 
INTERROGATORIES 

Plaintiff, Two Lads, LLC, (“Two Lads”) by and through its attorneys, Miller, Canfield, 

Paddock and Stone, PLC in answering PTP’s Second Set of Interrogatories states as follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO) violates your right to freedom of association under the First 
and Fourth Amendments, including specifically which PTZO provisions violate your right, and 
when, how, and by whom your right to freedom of association was violated. 

ANSWER: Two Lads objects that this request is overly broad and unduly burdensome.  Two 

Lads further objects that it has never alleged that its rights under the Fourth Amendment have been 

violated.  Subject to and without waiving those objections, Two Lads states as follows. 

Sections 6.7.2(19)(a) prevents Two Lads from freely associating as allowed by the First 

Amendment.  Peninsula Township has enforced this section against Two Lads and prevented Two 

Lads from freely associating with persons or groups of its choosing as allowed by the First 

Amendment.   

EXHIBIT 4 
PTP Response to WOMP MSJ 

October 6, 2023 
Page 42 of 105

Case 1:20-cv-01008-PLM-RSK   ECF No. 457-4,  PageID.16125   Filed 10/06/23   Page 42 of
105



40772566.1/159392.00002 

2 

Because Two Lads is not allowed to host activities such as weddings, receptions and other 

social functions for hire Two Lads has never sought permission but desires to host, for example, 

weddings, wedding receptions and social functions such as fundraisers supporting agriculture 

business scholarships for students attending Michigan State University.  

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 12, 2023 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

 
WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  
 
  Plaintiffs, 
v. 
 
PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  
  Defendant,  
 
and 
 
PROTECT THE PENINSULA,  
 
  Intervenor-Defendant. 

  
 
 
Case No: 1:20-cv-01008 
 
 
Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 
 
 
 
 
 

 
PLAINTIFF TWO LADS, LLC’S ANSWERS TO PTP’S THIRD SET OF 

INTERROGATORIES 

Plaintiff, Two Lads, LLC, (“Two Lads”) by and through its attorneys, Miller, Canfield, 

Paddock and Stone, PLC in answering PTP’s Third Set of Interrogatories states as follows: 

INTERROGATORY #3: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO), as applied to you, violates your freedom of speech under 
the First and Fourteenth Amendments, including specifically which PTZO provisions were applied 
to you, and when, how, and by whom they were applied to you, in a way that violated your right 
to freedom of speech. 

RESPONSE: Two Lads objects that this request is overly broad and unduly burdensome. Two 

Lads further objects to this interrogatory as duplicative of Interrogatory #1. Subject to and without 

waiving those objections, the Peninsula Township Zoning Ordinance (“PTZO”), as challenged in 

this lawsuit, is facially unconstitutional. Therefore, it has injured Two Lads’ First and Fourteenth 

Amendment rights since its enactment and every day that it exists constitutes a new violation.   

With specific regard to the Farm Processing Facility sections of the PTZO, Peninsula 

Township has enforced Section 6.7.2(19)(b)(1)(v) against Two Lads which unconstitutionally 
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restricts Two Lads’ ability to engage in commercial speech. PTZO Section 6.7.2(19)(b)(1)(iii) as 

enforced by Peninsula Township against Two Lads unconstitutionally restricts Two Lads’ rights 

to freely express its relationships with non-Peninsula winemakers and fruit growers.  

Despite being permitted and regulated as a Farm Processing Facility under Section 

6.7.2(19) of the PTZO, Peninsula Township has improperly applied, and continues to improperly 

apply, restrictions applicable to Winery Chateaus against Two Lads, many of which also violate 

Two Lads’ rights to freedom of speech under the First and Fourteenth Amendments. Peninsula 

Township has enforced PTZO Sections 8.7.3(10)(u)(2)(a)-(c) against Two Lads which operate as 

an unconstitutional prior restraint on Two Lads’ ability to host certain events without approval 

from Peninsula Township. Sections 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(d) and 8.7.3(10)(u)(5)(g), 

also enforced by Peninsula Township against Two Lads, operate as unconstitutional restrictions 

on Two Lad’s right to engage in commercial speech.    

Lastly, Two Lads is aware of Peninsula Township enforcing the facially unconstitutional 

sections of the PTZO against other wineries in Peninsula Township. These enforcement activities 

have prevented Two Lads from seeking approval for events, activities and other gatherings from 

Peninsula Township because seeking approval for such things would be futile.  

  

INTERROGATORY #4: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 
Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 
regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Two Lads objects to this request as overly broad and unduly burdensome. Subject 

to and without waiving those objections, Two Lads holds a small wine maker license and tasting 

room license issued by the Michigan Liquor Control Commission.  Michigan law recognizes these 
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liquor licenses as a property interests.  The small wine maker and tasting room licenses gives Two 

Lads a perpetual right to serve alcohol from 7:00 a.m. until 2:00 a.m., daily.  The small wine maker 

and tasting room licenses gives Two Lads a perpetual right to operate a restaurant in its tasting 

room.  The small wine maker and off-premises tasting room licenses gives Two Lads a perpetual 

right to cater.  And the small wine maker and tasting room licenses gives Two Lads a perpetual 

right to play amplified music.   

Because Peninsula Township has improperly applied the Winery Chateau sections of the 

PTZO against Two Lads, the PTZO operates as a regulatory taking of the property rights afforded 

by the small wine maker and tasting room licenses by preventing Two Lads from serving alcohol 

until 2:00 a.m., see Section 8.7.3(10)(u)(5)(b), preventing Two Lads from playing amplified music 

without restrictions, see 8.7.3(10)(u)(5)(g), and preventing Two Lads from catering, see 

8.7.3(10)(u)(5)(i).  Additionally, Peninsula Township has banned restaurant operations at 

Wineries. These regulatory takings have existed since the PTZO was enacted and continue each 

and every day that Peninsula Township enforces its unconstitutional and preempted ordinances 

against Two Lads.     

 
Respectfully submitted, 
 
MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 
 
By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 28, 2023 
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VERIFICATION 
 

I declare under penalty of perjury that the foregoing answers Two Lads, LLC to PTP’s 

Third Set of Interrogatories to Two Lads, LLC are true and correct.  

 
By: _____________________________________ 

                                Chris Baldyga 
 
 

Its: _____________________________________ 
 
 
 
Executed on ________________________.   

 
 
 
 
 

Owner

7/28/2023
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF BRYS WINERY, LC.’S ANSWERS TO PTP’S FIRST 
INTERROGATORIES 

Plaintiff, Brys Winery, LC, (“Brys”) by and through its attorneys, Miller, Canfield, 

Paddock and Stone, PLC in answering PTP’s First Set of Interrogatories states as follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Brys objects to this interrogatory as it is overbroad and unduly burdensome.  

Subject to and without waiving these objections, the Peninsula Township Zoning Ordinance 

(“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has injured Brys’ 

First Amendment rights since its passage and every day that it is enforced constitutes a new 

violation.  Specifically,  

 Sections 8.7.3(10)(u)(1)(b) and 8.7.3(10)(u)(5)(a) unconstitutionally compel Brys to 
advertise Peninsula Township agriculture.   
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 Sections 8.7.3(10)(u)(2)(a)-(c) operate as an unconstitutional prior restraint on Brys’ ability 
to host certain types of events without approval from Peninsula Township. 

 Sections 8.7.3(m), 8.7.3(10)(u)(1)(b),  8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 
8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) operate as 
unconstitutional restrictions on Brys’ right to engage in commercial speech.    

 Sections 8.7.3(10)(u)(1)(d) and 8.7.3(10)(u)(2)(b)-(d) operate as an unconstitutional 
restriction on Brys’ ability to freely associate.  

Brys has attempted numerous times to negotiate changes to these ordinances with Peninsula 

Township and fix these unconstitutional provisions.  Most recently, Brys, through its counsel, put 

Peninsula Township on notice that provisions of the PTZO were facially unconstitutional.  Brys’ 

counsel sent a letter dated July 9, 2019 to Peninsula Township’s counsel.  See ECF No. 29-15.  

Peninsula Township’s counsel responded on August 23, 2019, writing that “Overall, the 

Township’s ordinances need to be fine-tuned to ensure that they do not run afoul of any of the 

constitutional protections afford [sic] by the First Amendment and the United States Constitution.”  

ECF No. 29-16, PageID.1399.  Despite Peninsula Township’s acknowledgement of First 

Amendment violations, Peninsula Township refused to amend the violating provisions of the 

PTZO.  Therefore, the continued application of these violations to Brys results in an ongoing as-

applied violation of the First Amendment in addition to their facial unconstitutionality.   

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 3, 2023 
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1 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF BRYS WINERY, LC.’S ANSWERS TO PTP’S SECOND 
INTERROGATORIES 

Plaintiff, Brys Winery, LC, (“Brys”) by and through its attorneys, Miller, Canfield, 

Paddock and Stone, PLC in answering PTP’s Second Set of Interrogatories states as follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO) violates your right to freedom of association under the First 
and Fourth Amendments, including specifically which PTZO provisions violate your right, and 
when, how, and by whom your right to freedom of association was violated. 

ANSWER: Brys objects that this request is overly broad and unduly burdensome.  Brys further 

objects that it has never alleged that its rights under the Fourth Amendment have been violated.  

Subject to and without waiving those objections, Brys states as follows.   

Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(b), 

8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), and  8.7.3(10)(u)(5)(g).  Peninsula 

Township has enforced these sections against Brys and prevented Brys from freely associating 

with persons or groups of its choosing as allowed by the First Amendment.   
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In June of 2022, Brys requested permission from Peninsula Township to host a private, 90-

minute gathering to raise funds for Governor Gretchen Whitmer which would involve 

approximately 100-125 guests and a temporary tent. In July of 2022, Christina Deeren informed 

Brys that Brys was not allowed to conduct the requested gathering. Peninsula Township’s 

prohibition of the requested gathering violated Brys’ right to freedom of association by preventing 

Brys from associating with the Democratic Party, Governor Gretchen Whitmer and other 

individuals desiring to support Governor Gretchen Whitmer’s campaign for re-election. 

INTERROGATORY #3: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO), as applied to you, violates your freedom of speech under 
the First and Fourteenth Amendments, including specifically which PTZO provisions were applied 
to you, and when, how, and by whom they were applied to you, in a way that violated your right 
to freedom of speech. 

ANSWER: Brys objects to this request as overly broad and unduly burdensome.  Subject to and 

without waiving these objections, Brys answers as follows.  

Sections 8.7.3(10)(u)(2)(a)-(d) are unlawful prior restraints on Brys’ speech.  

Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 

8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) unlawfully 

restrict Brys’ commercial speech.  

Sections 8.7.3(10)(u)(1)(b) and 8.7.3(10)(u)(5)(a) unlawfully compel Brys to speak in 

violation of the First Amendment.  

Sections 8.7.3(10)(u)(2)(b) and 8.7.3(10)(u)(2)(c) are unlawful content-based restrictions 

on Brys’ speech.  

Peninsula Township has also applied an outright ban on weddings against Winery Chateaus 

like Brys.  That ban violates Brys’ rights to commercial speech.   
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These sections—and the unwritten ban on weddings—have unconstitutionally violated 

Brys’ freedom of speech since the PTZO was enacted and continue each and every day that 

Peninsula Township enforces its unconstitutional and preempted ordinances against Brys.     

In June of 2022, Brys requested permission from Peninsula Township to host a private, 90-

minute gathering to raise funds for Governor Gretchen Whitmer which would involve 

approximately 100-125 guests and a temporary tent. In July of 2022, Christina Deeren informed 

Brys that Brys was not allowed to conduct the requested gathering. Peninsula Township’s 

prohibition of the requested gathering violated Brys’ right to freedom of speech by suppressing 

Brys’ desired message of supporting Governor Gretchen Whitmer and her campaign for re-

election.  

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 12, 2023 
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 1 

 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF BRYS WINERY, LC.’S ANSWERS TO PTP’S THIRD 

INTERROGATORIES 

Plaintiff, Brys Winery, LC, (“Brys”) by and through its attorneys, Miller, Canfield, 

Paddock and Stone, PLC in answering PTP’s Third Set of Interrogatories states as follows: 

INTERROGATORY #4: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 

Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 

regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Brys objects to this request as overly broad and unduly burdensome. Subject to and 

without waiving those objections, Brys holds a small wine maker license and tasting room license 

issued by the Michigan Liquor Control Commission.  Michigan law recognizes these liquor 

licenses as a property interests.  The small wine maker license gives Brys a perpetual right to serve 

alcohol from 7:00 a.m. until 2:00 a.m., daily.  The small wine maker gives Brys a perpetual right 

to operate a restaurant in its tasting room.  The small wine maker license gives Brys a perpetual 

right to cater.  And the small wine maker license gives Brys a perpetual right to play amplified 

music.   
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The PTZO operates as a regulatory taking of the property rights afforded by the wine maker 

license by preventing Brys from serving alcohol until 2:00 a.m., see Section 8.7.3(10)(u)(5)(b), 

preventing Brys from playing amplified music without restrictions, see 8.7.3(10)(u)(5)(g), and 

preventing Brys from catering, see 8.7.3(10)(u)(5)(i).  Additionally, Peninsula Township has 

banned restaurant operations at Wineries.  These regulatory takings have existed since the PTZO 

was enacted and continue each and every day that Peninsula Township enforces its 

unconstitutional and preempted ordinances against Brys.     

 

 

Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 

Dated:  July 28, 2023 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF WINERY AT BLACK STAR FARMS, LLC’S ANSWERS TO PTP’S FIRST 
INTERROGATORIES 

Plaintiff, Winery at Black Star Farms, LLC, (“Black Star”) by and through its attorneys, 

Miller, Canfield, Paddock and Stone, PLC in answering PTP’s First Set of Interrogatories states 

as follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Black Star objects to this interrogatory as it is overbroad and unduly burdensome.  

Subject to and without waiving these objections, the Peninsula Township Zoning Ordinance 

(“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has injured 

Black Star’s First Amendment rights since its passage and every day that it is enforced constitutes 

a new violation.  Specifically,  

 Section 6.7.2(19)(a) operates as an unconstitutional restriction on Black Star’s ability to 
freely associate.  
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 Section 6.7.2(19)(b)(1)(v) unconstitutionally restricts Black Star’s ability to engage in 
commercial speech.   

Black Star has attempted numerous times to negotiate changes to these ordinances with Peninsula 

Township and fix these unconstitutional provisions.  Most recently, Black Star, through its counsel, 

put Peninsula Township on notice that provisions of its zoning ordinance were facially 

unconstitutional.  Black Star’s counsel sent a letter dated July 9, 2019 to Peninsula Township’s 

counsel.  See ECF No. 29-15.  Peninsula Township’s counsel responded on August 23, 2019, 

writing that “Overall, the Township’s ordinances need to be fine-tuned to ensure that they do not 

run afoul of any of the constitutional protections afford [sic] by the First Amendment and the 

United States Constitution.”  ECF No. 29-16, PageID.1399.  Despite Peninsula Township’s 

acknowledgement of First Amendment violations, Peninsula Township refused to amend the 

violating provisions of its ordinance.  Therefore, the continued application of these violations to 

the Black Star results in ongoing as-applied violations of the First Amendment in addition to their 

facial unconstitutionality.   

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 3, 2023 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF WINERY AT BLACK STAR FARMS, LLC’S ANSWERS TO PTP’S 
SECOND INTERROGATORIES 

Plaintiff, Winery at Black Star Farms, LLC, (“Black Star”) by and through its attorneys, 

Miller, Canfield, Paddock and Stone, PLC in answering PTP’s Second Set of Interrogatories states 

as follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO), as applied to you, violates your freedom of speech under 
the First and Fourteenth Amendments, including specifically which PTZO provisions were applied 
to you, and when, how, and by whom they were applied to you, in a way that violated your right 
to freedom of speech. 

ANSWER: Black Star objects to this request as overly broad and unduly burdensome.  Subject 

to and without waiving these objections, Black Star answers as follows.  

Sections 6.7.2(19)(a), 6.7.2(19)(b)(1)(v), and 6.7.2(19)(b)(6) unlawfully regulate Black 

Star’s commercial speech.  

Section 6.7.2(19)(b)(6) acts as an unlawful prior restraint on Black Star’s speech.  

EXHIBIT 4 
PTP Response to WOMP MSJ 

October 6, 2023 
Page 62 of 105

Case 1:20-cv-01008-PLM-RSK   ECF No. 457-4,  PageID.16145   Filed 10/06/23   Page 62 of
105



40772436.1/159392.00002 

2 

These sections have unconstitutionally violated Black Star’s freedom of speech since the 

PTZO was enacted and continue each and every day that Peninsula Township enforces its 

unconstitutional and preempted ordinances against Black Star.     

INTERROGATORY #3: Describe in detail how you could host live music, wedding 
receptions, corporate and other events, operate a restaurant, bar, or catering kitchen, or offer 
facility rentals, without violating the restrictions in the Purchase of Development Rights (PDR) 
easement that encumbers the land on which your winery and vineyards sit. 

ANSWER: Black Star objects that this request is overly broad and unduly burdensome.  Black 

Star further objects that this request calls for a legal conclusion.  Subject to and without waiving 

those objections, Black Star states as follows.  Live music, wedding receptions, corporate and other 

events, operating a restaurant, bar, or catering kitchen, and offering facility rentals do not violate 

the terms of the PDR easement at issue.  These activities are necessary to further the purpose of 

the PDR easement, which is “to assure that the Property will be retained forever in its 

predominantly agricultural, scenic, and open space condition and to prevent any use of the Property 

that will significantly impair or interfere with the conservation values of the Property.”  Peninsula 

Township has recognized that wineries are farming and agricultural uses.  Governor Gretchen 

Whitmer, the Michigan Liquor Control Commission, and the Michigan Department of Agriculture 

and Rural Development all recognize that these activities are accessory uses to farming operations 

and constitute value-added agritourism.   

EXHIBIT 4 
PTP Response to WOMP MSJ 

October 6, 2023 
Page 63 of 105

Case 1:20-cv-01008-PLM-RSK   ECF No. 457-4,  PageID.16146   Filed 10/06/23   Page 63 of
105



40772436.1/159392.00002 

3 

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 12, 2023 
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 1 

 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF WINERY AT BLACK STAR FARMS, LLC’S ANSWERS TO PTP’S THIRD 

INTERROGATORIES 

Plaintiff, Winery at Black Star Farms, LLC, (“Black Star”) by and through its attorneys, 

Miller, Canfield, Paddock and Stone, PLC in answering PTP’s Third Set of Interrogatories states 

as follows: 

INTERROGATORY #4: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) violates your right to freedom of association under the First 

and Fourteenth Amendments, including specifically which PTZO provisions violate your right, 

and when, how, and by whom your right to freedom of association was violated. 

RESPONSE:  Black Star objects that this request is overly broad and unduly burdensome. Black 

Star further objects to this interrogatory as duplicative of Interrogatory #1. Subject to and without 

waiving those objections, the Peninsula Township Zoning Ordinance (“PTZO”), as challenged in 

this lawsuit, is facially unconstitutional. Therefore, it has injured Black Star’s First and Fourteenth 

Amendment rights since its enactment and every day that it exists constitutes a new violation.   

With specific regard to the Farm Processing Facility sections of the PTZO, Peninsula 

Township has enforced Section 6.7.2(19)(a) against Black Star which operates as an 
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unconstitutional restriction on Black Star’s ability to freely associate. Peninsula Township has also 

enforced Section 6.7.2(19)(b)(1)(v) against Black Star which unconstitutionally restricts Black 

Star’s ability to engage in commercial speech. PTZO Section 6.7.2(19)(b)(1)(iii) as enforced by 

Peninsula Township against Black Star unconstitutionally restricts Black Star’s rights to freely 

associate with non-Peninsula Township winemakers of its choosing and to engage in commercial 

speech. 

Despite being permitted and regulated as a Farm Processing Facility under Section 

6.7.2(19) of the PTZO, Peninsula Township has improperly applied, and continues to improperly 

apply, restrictions applicable to Winery Chateaus against Black Star, many of which also violate 

Black Star’s rights to freedom of association and freedom of speech under the First and Fourteenth 

Amendments. Peninsula Township has enforced PTZO Sections 8.7.3(10)(u)(2)(a)-(c) against 

Black Star which operate as an unconstitutional prior restraint on Black Star’s ability to host certain 

events without approval from Peninsula Township. Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 

8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), 

and 8.7.3(10)(u)(5)(h), also enforced by Peninsula Township against Black Star, operate as 

unconstitutional restrictions on Black Star’s right to engage in commercial speech.    

Peninsula Township also enforced Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 

8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(b), 8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 

and 8.7.3(10)(u)(5)(g) against Black Star. Each of these sections have prevented, and continue to 

prevent, Black Star from freely associating with persons or groups of its choosing as allowed by 

the First and Fourteenth Amendments.  

Lastly, Black Star is aware of Peninsula Township enforcing the facially unconstitutional 

sections of the PTZO against other wineries in Peninsula Township. These enforcement activities 
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have prevented Black Star from seeking approval for events, activities and other gatherings from 

Peninsula Township because seeking approval for such things would be futile.  

INTERROGATORY #5: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 

Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 

regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Black Star objects to this request as overly broad and unduly burdensome. Subject 

to and without waiving those objections, Black Star holds a small wine maker license and tasting 

room license issued by the Michigan Liquor Control Commission.  Michigan law recognizes these 

liquor licenses as property interests.  The small wine maker and tasting room licenses gives Black 

Star a perpetual right to serve alcohol from 7:00 a.m. until 2:00 a.m., daily.  The small wine maker 

and tasting room licenses gives Black Star a perpetual right to operate a restaurant.  The small 

wine maker and off-premises tasting room licenses gives Black Star a perpetual right to cater.  And 

the small wine maker and tasting room licenses gives Black Star a perpetual right to play amplified 

music.   

Because Peninsula Township has improperly applied the Winery Chateau sections of the 

PTZO against Black Star, the PTZO operates as a regulatory taking of the property rights afforded 

by the small wine maker and tasting room licenses by preventing Black Star from serving alcohol 

until 2:00 a.m., see Section 8.7.3(10)(u)(5)(b), preventing Black Star from playing amplified music 

without restrictions, see 8.7.3(10)(u)(5)(g), and preventing Black Star from catering, see 

8.7.3(10)(u)(5)(i). Additionally, Peninsula Township has banned restaurant operations at Wineries.  

These regulatory takings have existed since the PTZO was enacted and continue each and every 

day that Peninsula Township enforces its unconstitutional and preempted ordinances against Black 

Star.     
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Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 

Dated:  July 28, 2023 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF WINERY OV THE FARM, LLC’S ANSWERS TO PTP’S FIRST 
INTERROGATORIES 

Plaintiff, Winery OV The Farm, LLC, (“Bonobo”) by and through its attorneys, Miller, 

Canfield, Paddock and Stone, PLC in answering PTP’s First Set of Interrogatories states as 

follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Bonobo objects to this interrogatory as it is overbroad and unduly burdensome.  

Subject to and without waiving these objections, the Peninsula Township Zoning Ordinance 

(“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has injured 

Bonobo’s First Amendment rights since its passage and every day that it is enforced constitutes a 

new violation.  Specifically,  

 Sections 8.7.3(10)(u)(1)(b) and 8.7.3(10)(u)(5)(a) unconstitutionally compel Bonobo to 
advertise Peninsula Township agriculture.   
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 Sections 8.7.3(10)(u)(2)(a)-(c) operate as an unconstitutional prior restraint on Bonobo’s 
ability to host certain types of events without approval from Peninsula Township. 

 Sections 8.7.3(m), 8.7.3(10)(u)(1)(b),  8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 
8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) operate as 
unconstitutional restrictions on Bonobo’s right to engage in commercial speech.    

 Sections 8.7.3(10)(u)(1)(d) and 8.7.3(10)(u)(2)(b)-(d) operates as an unconstitutional 
restriction on Bonobo’s ability to freely associate.  

Bonobo has attempted numerous times to negotiate changes to these ordinances with Peninsula 

Township and fix these unconstitutional provisions.  Most recently, Bonobo, through its counsel, 

put Peninsula Township on notice that provisions of its zoning ordinance were facially 

unconstitutional.  Bonobo’s counsel sent a letter dated July 9, 2019 to Peninsula Township’s 

counsel.  See ECF No. 29-15.  Peninsula Township’s counsel responded on August 23, 2019, 

writing that “Overall, the Township’s ordinances need to be fine-tuned to ensure that they do not 

run afoul of any of the constitutional protections afford [sic] by the First Amendment and the 

United States Constitution.”  ECF No. 29-16, PageID.1399.  Despite Peninsula Township’s 

acknowledgement of First Amendment violations, Peninsula Township refused to amend the 

violating provisions of its ordinance.  Therefore, the continued application of these violations to 

the Bonobo results in ongoing as-applied violations of the First Amendment in addition to their 

facial unconstitutionality.   

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 3, 2023 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF WINERY AT OV THE FARM, LLC’S ANSWERS TO PTP’S SECOND 
INTERROGATORIES 

Plaintiff, Winery at OV The Farm, LLC, (“Bonobo”) by and through its attorneys, Miller, 

Canfield, Paddock and Stone, PLC in answering PTP’s Second Set of Interrogatories states as 

follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO), as applied to you, violates your freedom of speech under 
the First and Fourteenth Amendments, including specifically which PTZO provisions were applied 
to you, and when, how, and by whom they were applied to you, in a way that violated your right 
to freedom of speech. 

ANSWER: Bonobo objects to this request as overly broad and unduly burdensome.  Subject to 

and without waiving these objections, Bonobo answers as follows.  

Sections 8.7.3(10)(u)(2)(a)-(d) are unlawful prior restraints on Bonobo’s speech.  

Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 

8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) unlawfully 

restrict Bonobo’s commercial speech.  
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Sections 8.7.3(10)(u)(1)(b) and 8.7.3(10)(u)(5)(a) unlawfully compel Bonobo to speak in 

violation of the First Amendment.  

Sections 8.7.3(10)(u)(2)(b) and 8.7.3(10)(u)(2)(c) are unlawful content-based restrictions 

on Bonobo’s speech.  

Peninsula Township has also applied an outright ban on weddings against Winery Chateaus 

like Bonobo.  That ban violates Bonobo’s rights to commercial speech.   

These sections—and the unwritten ban on weddings—have unconstitutionally violated 

Bonobo’s freedom of speech since the PTZO was enacted and continue each and every day that 

Peninsula Township enforces its unconstitutional and preempted ordinances against Bonobo.     

INTERROGATORY #3: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 
Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 
regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Bonobo objects to this request as overly broad and unduly burdensome. Subject to 

and without waiving those objections, Bonobo holds a small wine maker license and small distiller 

license issued by the Michigan Liquor Control Commission.  Michigan law recognizes these liquor 

licenses as a property interests.  The small wine maker license gives Bonobo a perpetual right to 

serve alcohol from 7:00 a.m. until 2:00 a.m., daily.  The small wine maker license gives Bonobo a 

perpetual right to operate a restaurant.  The small wine maker license gives Bonobo a perpetual 

right to cater.  And the small wine maker license gives Bonobo a perpetual right to play amplified 

music.   

The PTZO operates as a regulatory taking of the property rights afforded by the small wine 

maker license by preventing Bonobo from serving alcohol until 2:00 a.m., see Section 

8.7.3(10)(u)(5)(b), preventing Bonobo from playing amplified music, see 8.7.3(10)(u)(5)(g), and 
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preventing Bonobo from preventing Bonobo from catering, see 8.7.3(10)(u)(5)(i).  Additionally, 

although there is no express provision in the Peninsula Township Zoning Ordinance barring 

Winery Chateaus like Bonobo from operating a restaurant in all circumstances, Peninsula 

Township has adopted an unwritten, outright ban on restaurant operations at Wineries.  These 

regulatory takings have existed since the PTZO was enacted and continue each and every day that 

Peninsula Township enforces its unconstitutional and preempted ordinances against Bonobo.     

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 12, 2023 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF WINERY OV THE FARM, LLC’S ANSWERS TO PTP’S THIRD 

INTERROGATORIES 

Plaintiff, Winery OV The Farm, LLC, (“Bonobo”) by and through its attorneys, Miller, 

Canfield, Paddock and Stone, PLC in answering PTP’s Third Set of Interrogatories states as 

follows: 

INTERROGATORY #5: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) violates your right to freedom of association under the First 

and Fourteenth Amendments, including specifically which PTZO provisions violate your right, 

and when, how, and by whom your right to freedom of association was violated. 

ANSWER: Bonobo objects that this interrogatory is overly broad and unduly burdensome. 

Bonobo further objects to this interrogatory because it is duplicative of Interrogatory #1.  Subject 

to and without waiving those objections, Bonobo states as follows.   

The Peninsula Township Zoning Ordinance (“PTZO”), as challenged in this lawsuit, is 

facially unconstitutional.  Therefore, it has injured Bonobo’s First and Fourteenth Amendment 

rights since its enactment and every day that it exists constitutes a new violation.  Peninsula 

Township has enforced PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 
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8.7.3(10)(u)(2)(b), 8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), and 

8.7.3(10)(u)(5)(g) against Bonobo. This enforcement has prevented Bonobo from freely 

associating with persons or groups of its choosing as allowed by the First and Fourteenth 

Amendments.  

Peninsula Township has also enforced PTZO Sections 8.7.3(10)(u)(1)(b) and 

8.7.3(10)(u)(5)(a) against Bonobo which unconstitutionally compel Bonobo to advertise Peninsula 

Township agriculture. PTZO Sections 8.7.3(10)(u)(2)(a)-(c), as enforced by Peninsula Township 

against Bonobo, operate as an unconstitutional prior restraint on Bonobo’s ability to host certain 

types of events without approval from Peninsula Township. Peninsula Township’s enforcement of 

PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 

8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) against Bonobo, 

operate as unconstitutional restrictions on Bonobo’s right to engage in commercial speech.    

Lastly, Bonobo is aware of Peninsula Township enforcing the facially unconstitutional 

sections of the PTZO against other wineries in Peninsula Township. These enforcement activities 

have prevented Bonobo from seeking approval for events, activities and other gatherings from 

Peninsula Township seeking approval for such things would be futile.  

   

Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 

Dated:  July 28, 2023 
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WINERIES OF THE OLD MISSION

PENINSULA ASSOCIATION, et al. ,

V.

Plaintiffs ,

and

PENINSULA TOWNSHIP , Michigan Municipal

Corporation,

UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF MICHIGAN

Defendant,

PROTECT THE PENINSULA,

Intervenor-Defendant.

Case No : 1 :20-cv-01008

PLAINTIFF VILLA MARI, LLC'S ANSWERS TO PTP'S FIRST SET OF

Honorable Paul L. Maloney

Magistrate Judge Ray S. Kent

40732421.1/159392.00002

INTERROGATORIES

Plaintiff, Villa Mari, LLC, (“Mari") by and through its attorneys , Miller , Canfield,

Paddock and Stone , PLC in answering PTP's First Set of Interrogatories states as follows:

INTERROGATORY #1 : Describe in detail the first instance when the Peninsula Township

Zoning Ordinance allegedly harmed or injured your First Amendment rights , including without

limit the nature of the harm or injury, the First Amendment rights that were harmed or injured,

the date of the harm or injury, and the specific Peninsula Township action and/or Peninsula

Township Zoning Ordinance provision that caused the harm or injury.

ANSWER: Mari objects to this interrogatory as it is overbroad and unduly burdensome.

Subject to and without waiving these objections, the Peninsula Township Zoning Ordinance

("PTZO"), as challenged in this lawsuit, is facially unconstitutional . Therefore , it has injured

Mari's First Amendment rights since its passage and every day that it is enforced constitutes a

new violation . Specifically,

Sections 8.7.3(10)(u)( 1 ) (b) and 8.7.3(10)(u)(5)(a) unconstitutionally compel Mari to

advertise Peninsula Township agriculture.

1
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Sections 8.7.3(10)(u)(2)(a)-(c) operate as an unconstitutional prior restraint on Mari's

ability to host certain types of events without approval from Peninsula Township.

Sections 8.7.3(m), 8.7.3(10)(u)( 1)(b) , 8.7.3 ( 10)(u)( 1) (d) , 8.7.3(10)(u)(2)(a),

8.7.3(10)(u)(2)(d) , 8.7.3( 10)(u) (5)(c) , 8.7.3( 10)(u)(5)(g) , and 8.7.3 ( 10)(u)(5)(h) operate

as unconstitutional restrictions on Mari's right to engage in commercial speech.

Sections 8.7.3(10)(u)( 1)(d) and 8.7.3( 10)(u)(2)(b)-(d) operates as an unconstitutional

restriction on Mari's ability to freely associate.

Mari has attempted numerous times to negotiate changes to these ordinances with Peninsula

Township and fix these unconstitutional provisions . Most recently, Mari , through its counsel,

put Peninsula Township on notice that provisions of its zoning ordinance were facially

unconstitutional. Mari's counsel sent a letter dated July 9 , 2019 to Peninsula Township's

counsel. See ECF No. 29-15 . Peninsula Township's counsel responded on August 23 , 2019,

writing that "Overall , the Township's ordinances need to be fine-tuned to ensure that they do not

run afoul of any of the constitutional protections afford [sic ] by the First Amendment and the

United States Constitution." ECF No. 29-16 , PageID.1399. Despite Peninsula Township's

acknowledgement of First Amendment violations , Peninsula Township refused to amend the

violating provisions of its ordinance . Therefore, the continued application of these violations to

the Mari results in ongoing as-applied violations of the First Amendment in addition to their

facial unconstitutionality.

Dated: 7/3/2023

40732421.1/ 159392.00002

Respectfully submitted,

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

By: /s/ Joseph M. Infante

Joseph M. Infante (P68719)

Stephen M. Ragatzki (P81952)

Christopher J. Gartman (P83286)

99 Monroe Avenue NW , Suite 1200

Grand Rapids , MI 49503

(616) 776-6333
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I declare under penalty of perjury that the foregoing answers for Villa Mari, LLC to

PTP's First Set of Interrogatories to Villa Mari , LLC are true and correct.

By:

fa
Alex Lagina

Executed on
7/3/2023

VERIFICATION

40732421.1/159392.00002

Its :

3

VP OF OPERATIONS
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1 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF VILLA MARI, LLC’S ANSWERS TO PTP’S SECOND SET OF 
INTERROGATORIES 

Plaintiff, Villa Mari, LLC, (“Mari”) by and through its attorneys, Miller, Canfield, Paddock 

and Stone, PLC in answering PTP’s Second Set of Interrogatories states as follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claim that the Peninsula 
Township Zoning Ordinance (PTZO) violates your right to freedom of religion under the First and 
Fourteenth Amendments, including specifically which PTZO provisions violated your right, and 
when, how, and by whom your right to freedom of religion was violated. 

ANSWER: Mari objects that this request is overly broad and unduly burdensome.  Subject to 

and without waiving that objection, Peninsula Township’s former Director of Zoning, Christina 

Deeren, has admitted that Wineries like Mari are allowed to host weddings.  That admission has 

rendered Mari’s claim for freedom of religion moot.   
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Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 12, 2023 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF VILLA MARI, LLC’S ANSWERS TO PTP’S THIRD SET OF 

INTERROGATORIES 

Plaintiff, Villa Mari, LLC, (“Mari”) by and through its attorneys, Miller, Canfield, Paddock 

and Stone, PLC in answering PTP’s Third Set of Interrogatories states as follows: 

INTERROGATORY #3: Describe in detail all facts supporting your claims that the Peninsula 

Township Zoning Ordinance (PTZO) violates your rights to freedom of association and freedom 

of speech under the First and Fourteenth Amendments, including specifically which PTZO 

provisions violate your rights; when, how, and by whom any of those provisions were applied to 

you; and when, how, and by whom your rights to freedom of association and freedom of speech 

were violated. 

ANSWER:  Mari objects that this interrogatory is overly broad and unduly burdensome. Mari 

further objects to this interrogatory because it is duplicative of Interrogatory #1.  Subject to and 

without waiving those objections, Mari states as follows.   

The Peninsula Township Zoning Ordinance (“PTZO”), as challenged in this lawsuit, is 

facially unconstitutional.  Therefore, it has injured Mari’s First and Fourteenth Amendment rights 

since its enactment and every day that it exists constitutes a new violation.  Peninsula Township 

has enforced PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 
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8.7.3(10)(u)(2)(b), 8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), and 

8.7.3(10)(u)(5)(g) against Mari. This enforcement has prevented Mari from freely associating with 

persons or groups of its choosing as allowed by the First and Fourteenth Amendments.  

Peninsula Township has also enforced PTZO Sections 8.7.3(10)(u)(1)(b) and 

8.7.3(10)(u)(5)(a) which unconstitutionally compel Mari to advertise Peninsula Township 

agriculture. PTZO Sections 8.7.3(10)(u)(2)(a)-(c), as enforced by Peninsula Township against 

Mari, operate as an unconstitutional prior restraint on Mari’s ability to host certain types of events 

without approval from Peninsula Township. Peninsula Township’s enforcement of PTZO Sections 

8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(d), 

8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) against Mari, operate as 

unconstitutional restrictions on Mari’s right to engage in commercial speech.    

Lastly, Mari is aware of Peninsula Township enforcing the facially unconstitutional 

sections of the PTZO against other wineries in Peninsula Township. These enforcement activities 

have prevented Mari from seeking approval for events, activities and other gatherings from 

Peninsula Township as seeking approval for such things would be futile.  

INTERROGATORY #4: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 

Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 

regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Mari objects to this request as overly broad and unduly burdensome. Subject to and 

without waiving those objections, Mari holds small wine maker and tasting room licenses issued 

by the Michigan Liquor Control Commission.  Michigan law recognizes these licenses as property 

interests.  The small wine maker license gives Mari a perpetual right to serve alcohol from 7:00 

a.m. until 2:00 a.m., daily.  The small wine maker gives Mari a perpetual right to operate a 
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restaurant in its tasting room.  The small wine maker license gives Mari a perpetual right to cater.  

And the small wine maker license gives Mari a perpetual right to play amplified music.   

The PTZO operates as a regulatory taking of the property rights afforded by the wine maker 

license by preventing Mari from serving alcohol until 2:00 a.m., see Section 8.7.3(10)(u)(5)(b), 

preventing Mari from playing amplified music without restrictions, see 8.7.3(10)(u)(5)(g), and 

preventing Mari from catering, see 8.7.3(10)(u)(5)(i).  Additionally, Peninsula Township has 

banned restaurant operations at Wineries. These regulatory takings have existed since the PTZO 

was enacted and continue each and every day that Peninsula Township enforces its 

unconstitutional and preempted ordinances against Mari.     

Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 

Dated:  July 28, 2023 
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I declare under penalty of perjury that the foregoing answers for Villa Mari, LLC to

PTP's Third Set of Interrogatories to Villa Mari , LLC are true and correct.

Executed on
7/28/23

VERIFICATION

40859376.1/159392.00002

By:

Its:

4

Alex Lagina

VP of OPERATIONS
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF WINERY AT MONTAGUE DEVELOPMENT, LLC’S ANSWERS TO 
PTP’S FIRST SET OF INTERROGATORIES 

Plaintiff, Montague Development, LLC, (“Hawthorne”) by and through its attorneys, 

Miller, Canfield, Paddock and Stone, PLC in answering PTP’s First Set of Interrogatories states 

as follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Hawthorne objects to this interrogatory as it is overbroad and unduly burdensome.  

Subject to and without waiving these objections, the Peninsula Township Zoning Ordinance 

(“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has injured 

Hawthorne’s First Amendment rights since its passage and every day that it is enforced constitutes 

a new violation.  Specifically,  

 Sections 8.7.3(10)(u)(1)(b) and 8.7.3(10)(u)(5)(a) unconstitutionally compel Hawthorne 
to advertise Peninsula Township agriculture.   
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 Sections 8.7.3(10)(u)(2)(a)-(c) operate as an unconstitutional prior restraint on 
Hawthorne’s ability to host certain types of events without approval from Peninsula 
Township. 

 Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 
8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) operate 
as unconstitutional restrictions on Hawthorne’s right to engage in commercial speech.    

 Sections 8.7.3(10)(u)(1)(d) and 8.7.3(10)(u)(2)(b)-(d) operate as an unconstitutional 
restriction on Hawthorne’s ability to freely associate.  

Hawthorne has attempted numerous times to negotiate changes to these ordinances with Peninsula 

Township and fix these unconstitutional provisions.  Most recently, Hawthorne, through its 

counsel, put Peninsula Township on notice that provisions of its zoning ordinance were facially 

unconstitutional.  Hawthorne’s counsel sent a letter dated July 9, 2019 to Peninsula Township’s 

counsel.  See ECF No. 29-15.  Peninsula Township’s counsel responded on August 23, 2019, 

writing that “Overall, the Township’s ordinances need to be fine-tuned to ensure that they do not 

run afoul of any of the constitutional protections afford [sic] by the First Amendment and the 

United States Constitution.”  ECF No. 29-16, PageID.1399.  Despite Peninsula Township’s 

acknowledgement of First Amendment violations, Peninsula Township refused to amend the 

violating provisions of its ordinance.  Therefore, the continued application of these violations to 

Hawthorne’s results in an ongoing as-applied violation of the First Amendment in addition to their 

facial unconstitutionality.   

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 3, 2023 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF WINERY AT MONTAGUE DEVELOPMENT, LLC’S ANSWERS TO 

PTP’S SECOND SET OF INTERROGATORIES 

Plaintiff, Montague Development, LLC, (“Hawthorne”) by and through its attorneys, 

Miller, Canfield, Paddock and Stone, PLC in answering PTP’s Second Set of Interrogatories states 

as follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claims that the Peninsula 

Township Zoning Ordinance (PTZO) violates your rights to freedom of association and freedom 

of speech under the First and Fourteenth Amendments, including specifically which PTZO 

provisions violate your rights; when, how, and by whom any of those provisions were applied to 

you; and when, how, and by whom your rights to freedom of association and freedom of speech 

were violated. 

ANSWER: Hawthorne objects that this interrogatory is overly broad and unduly burdensome. 

Hawthorne further objects to this interrogatory because it is duplicative of Interrogatory #1.  

Subject to and without waiving those objections, Hawthorne states as follows.   

The Peninsula Township Zoning Ordinance (“PTZO”), as challenged in this lawsuit, is 

facially unconstitutional.  Therefore, it has injured Hawthorne’s First and Fourteenth Amendment 

rights since its enactment and every day that it exists constitutes a new violation.  Peninsula 
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Township has enforced PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 

8.7.3(10)(u)(2)(b), 8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), and 

8.7.3(10)(u)(5)(g) against Hawthorne. This enforcement has prevented Hawthorne from freely 

associating with persons or groups of its choosing as allowed by the First and Fourteenth 

Amendments.  

Peninsula Township has also enforced PTZO Sections 8.7.3(10)(u)(1)(b) and 

8.7.3(10)(u)(5)(a) which unconstitutionally compel Hawthorne to advertise Peninsula Township 

agriculture. PTZO Sections 8.7.3(10)(u)(2)(a)-(c), as enforced by Peninsula Township against 

Hawthorne, operate as an unconstitutional prior restraint on Hawthorne’s ability to host certain 

types of events without approval from Peninsula Township. Peninsula Township’s enforcement of 

PTZO Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 

8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), and 8.7.3(10)(u)(5)(h) against 

Hawthorne, operate as unconstitutional restrictions on Hawthorne’s right to engage in commercial 

speech.    

Lastly, Hawthorne is aware of Peninsula Township enforcing the facially unconstitutional 

sections of the PTZO against other wineries in Peninsula Township. These enforcement activities 

have prevented Hawthorne from seeking approval for events, activities and other gatherings from 

Peninsula Township seeking approval for such things would be futile.  

INTERROGATORY #3: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 

Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 

regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Hawthorne objects to this request as overly broad and unduly burdensome. Subject 

to and without waiving those objections, Hawthorne holds a small wine maker license and tasting 

room license issued by the Michigan Liquor Control Commission.  Michigan law recognizes these 
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liquor licenses as a property interests.  The small wine maker license gives Hawthorne a perpetual 

right to serve alcohol from 7:00 a.m. until 2:00 a.m., daily.  The small wine maker gives Hawthorne 

a perpetual right to operate a restaurant in its tasting room.  The small wine maker license gives 

Hawthorne a perpetual right to cater.  And the small wine maker license gives Hawthorne a 

perpetual right to play amplified music.   

The PTZO operates as a regulatory taking of the property rights afforded by the wine maker 

license by preventing Hawthorne from serving alcohol until 2:00 a.m., see Section 

8.7.3(10)(u)(5)(b), preventing Hawthorne from playing amplified music without restrictions, see 

8.7.3(10)(u)(5)(g), and preventing Hawthorne from catering, see 8.7.3(10)(u)(5)(i).  Additionally, 

Peninsula Township has banned restaurant operations at Wineries.  These regulatory takings have 

existed since the PTZO was enacted and continue each and every day that Peninsula Township 

enforces its unconstitutional and preempted ordinances against Hawthorne.     

 

Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 

Dated:  July 28, 2023  
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VERIFICATION

I declare under penalty of perjury that the foregoing answers for Montague Development, 

LLC to PTP’s Second Set of Interrogatories to Montague Development, LLC are true and correct. 

By: _____________________________________

Its: _____________________________________

Executed on ________________________.  

Chief Operating Officer

July 28th, 2023
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

WINERIES OF THE OLD MISSION 
PENINSULA ASSOCIATION, et al.,  

Plaintiffs, 
v. 

PENINSULA TOWNSHIP, Michigan Municipal 
Corporation,  

Defendant,  

and 

PROTECT THE PENINSULA,  

Intervenor-Defendant.

Case No: 1:20-cv-01008 

Honorable Paul L. Maloney 
Magistrate Judge Ray S. Kent 

PLAINTIFF TABONE VINEYARDS, LLC’S ANSWERS TO PTP’S FIRST SET OF 
INTERROGATORIES 

Plaintiff, Tabone Vineyards, LLC, (“Tabone”) by and through its attorneys, Miller, 

Canfield, Paddock and Stone, PLC in answering PTP’s First Set of Interrogatories states as 

follows: 

INTERROGATORY #1: Describe in detail the first instance when the Peninsula Township 
Zoning Ordinance allegedly harmed or injured your First Amendment rights, including without 
limit the nature of the harm or injury, the First Amendment rights that were harmed or injured, the 
date of the harm or injury, and the specific Peninsula Township action and/or Peninsula Township 
Zoning Ordinance provision that caused the harm or injury. 

ANSWER: Tabone objects to this interrogatory as it is overbroad and unduly burdensome.  

Subject to and without waiving these objections, the Peninsula Township Zoning Ordinance 

(“PTZO”), as challenged in this lawsuit, is facially unconstitutional.  Therefore, it has injured 

Tabone’s First Amendment rights since its passage and every day that it is enforced constitutes a 

new violation.  Specifically,  

 Section 6.7.2(19)(a) operates as an unconstitutional restriction on Tabone’s ability to freely 
associate.  
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 Section 6.7.2(19)(b)(1)(v) unconstitutionally restricts Tabone’s ability to engage in 
commercial speech. 

Tabone has attempted numerous times to negotiate changes to these ordinances with Peninsula 

Township and fix these unconstitutional provisions.  Most recently, Tabone, through its counsel, 

put Peninsula Township on notice that provisions of its zoning ordinance were facially 

unconstitutional.  Tabone’s counsel sent a letter dated July 9, 2019 to Peninsula Township’s 

counsel.  See ECF No. 29-15.  Peninsula Township’s counsel responded on August 23, 2019, 

writing that “Overall, the Township’s ordinances need to be fine-tuned to ensure that they do not 

run afoul of any of the constitutional protections afford [sic] by the First Amendment and the 

United States Constitution.”  ECF No. 29-16, PageID.1399.  Despite Peninsula Township’s 

acknowledgement of First Amendment violations, Peninsula Township refused to amend the 

violating provisions of its ordinance.  Therefore, the continued application of these violations to 

the Tabone results in ongoing as-applied violations of the First Amendment in addition to their 

facial unconstitutionality.   

Respectfully submitted, 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

By:  /s/ Joseph M. Infante  
Joseph M. Infante (P68719) 
Stephen M. Ragatzki (P81952) 
Christopher J. Gartman (P83286) 
99 Monroe Avenue NW, Suite 1200 
Grand Rapids, MI  49503 
(616) 776-6333 

Dated:  July 3, 2023 
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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF MICHIGAN 

 

WINERIES OF THE OLD MISSION 

PENINSULA ASSOCIATION, et al.,  

 

  Plaintiffs, 

v. 

 

PENINSULA TOWNSHIP, Michigan Municipal 

Corporation,  

  Defendant,  

 

and 

 

PROTECT THE PENINSULA,  

 

  Intervenor-Defendant. 

  

 

 

Case No: 1:20-cv-01008 

 

 

Honorable Paul L. Maloney 

Magistrate Judge Ray S. Kent 

 

 

 

 

 

 

PLAINTIFF TABONE VINEYARDS, LLC’S ANSWERS TO PTP’S SECOND SET OF 

INTERROGATORIES 

Plaintiff, Tabone Vineyards, LLC, (“Tabone”) by and through its attorneys, Miller, 

Canfield, Paddock and Stone, PLC in answering PTP’s Second Set of Interrogatories states as 

follows: 

INTERROGATORY #2: Describe in detail all facts supporting your claims that the Peninsula 

Township Zoning Ordinance (PTZO) violates your rights to freedom of association and freedom 

of speech under the First and Fourteenth Amendments, including specifically which PTZO 

provisions violate your rights; when, how, and by whom any of those provisions were applied to 

you; and when, how, and by whom your rights to freedom of association and freedom of speech 

were violated. 

RESPONSE:  Tabone objects that this request is overly broad and unduly burdensome. Tabone 

further objects to this interrogatory as duplicative of Interrogatory #1. Subject to and without 

waiving those objections, the Peninsula Township Zoning Ordinance (“PTZO”), as challenged in 

this lawsuit, is facially unconstitutional. Therefore, it has injured Tabone’s First and Fourteenth 

Amendment rights since its enactment and every day that it exists constitutes a new violation.   
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With specific regard to the Farm Processing Facility sections of the PTZO, Peninsula 

Township has enforced Section 6.7.2(19)(a) against Tabone which operates as an unconstitutional 

restriction on Tabone’s ability to freely associate. Peninsula Township has also enforced Section 

6.7.2(19)(b)(1)(v) against Tabone which unconstitutionally restricts Tabone’s ability to engage in 

commercial speech. PTZO Section 6.7.2(19)(b)(1)(iii) as enforced by Peninsula Township against 

Tabone unconstitutionally restricts Tabone’s rights to freely associate with non-Peninsula 

Township winemakers of its choosing and to engage in commercial speech. 

Despite being permitted and regulated as a Farm Processing Facility by Section 6.7.2(19) 

of the PTZO, Peninsula Township has improperly applied, and continues to improperly apply, 

restrictions applicable to Winery Chateaus against Tabone, many of which also violate Tabone’s 

rights to freedom of association and freedom of speech under the First and Fourteenth 

Amendments. Peninsula Township has enforced PTZO Sections 8.7.3(10)(u)(2)(a)-(c) against 

Tabone which operate as an unconstitutional prior restraint on Tabone’s ability to host certain 

events without approval from Peninsula Township. Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(b), 

8.7.3(10)(u)(1)(d), 8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 8.7.3(10)(u)(5)(g), 

and 8.7.3(10)(u)(5)(h), also enforced by Peninsula Township against Tabone, operate as 

unconstitutional restrictions on Tabone’s right to engage in commercial speech.    

Peninsula Township also enforced Sections 8.7.3(10)(m), 8.7.3(10)(u)(1)(d), 

8.7.3(10)(u)(2)(a), 8.7.3(10)(u)(2)(b), 8.7.3(10)(u)(2)(c), 8.7.3(10)(u)(2)(d), 8.7.3(10)(u)(5)(c), 

and 8.7.3(10)(u)(5)(g) against Tabone. Each of these sections have prevented, and continue to 

prevent, Tabone from freely associating with persons or groups of its choosing as allowed by the 

First and Fourteenth Amendments.  
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Lastly, Tabone is aware of Peninsula Township enforcing the facially unconstitutional 

sections of the PTZO against other wineries in Peninsula Township. These enforcement activities 

have prevented Tabone from seeking approval for events, activities and other gatherings from 

Peninsula Township because seeking approval for such things would be futile.  

INTERROGATORY #3: Describe in detail all facts supporting your claim that the Peninsula 

Township Zoning Ordinance (PTZO) constitutes a regulatory taking of your property under the 

Fifth and Fourteenth Amendments, including specifically which PTZO provisions caused a 

regulatory taking, and when, how, and by whom the regulatory taking occurred. 

ANSWER: Tabone objects to this request as overly broad and unduly burdensome. Subject to 

and without waiving those objections, Tabone holds a small wine maker license and tasting room 

license issued by the Michigan Liquor Control Commission.  Michigan law recognizes these liquor 

licenses as a property interests.  The small wine maker and tasting room licenses gives Tabone a 

perpetual right to serve alcohol from 7:00 a.m. until 2:00 a.m., daily.  The small wine maker and 

tasting room licenses gives Tabone a perpetual right to operate a restaurant in its tasting room.  

The small wine maker and off-premises tasting room licenses gives Tabone a perpetual right to 

cater.  And the small wine maker and tasting room licenses gives Tabone a perpetual right to play 

amplified music.   

Because Peninsula Township has improperly applied the Winery Chateau sections of the 

PTZO against Tabone, the PTZO operates as a regulatory taking of the property rights afforded by 

the small wine maker and tasting room licenses by preventing Tabone from serving alcohol until 

2:00 a.m., see Section 8.7.3(10)(u)(5)(b), preventing Tabone from playing amplified music without 

restrictions, see 8.7.3(10)(u)(5)(g), and preventing Tabone from catering, see 8.7.3(10)(u)(5)(i).  

Additionally, Peninsula Township has banned restaurant operations at Wineries.  These regulatory 
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takings have existed since the PTZO was enacted and continue each and every day that Peninsula 

Township enforces its unconstitutional and preempted ordinances against Tabone.     

 

 

Respectfully submitted, 

 

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C. 

 

By:  /s/ Joseph M. Infante     

Joseph M. Infante (P68719) 

Stephen M. Ragatzki (P81952) 

Christopher J. Gartman (P83286) 

99 Monroe Avenue NW, Suite 1200 

Grand Rapids, MI  49503 

(616) 776-6333 

Dated:  July 28, 2023 
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Attention: Michelle Reardon, Director of Planning and Zoning
& Peninsula Township Planning Commissioners

Things at Bonobo Winery have come a long way since receiving Peninsula Township Land Use
permit approval in June of 2013. We’ve endured the great polar vortex of 2013 14 bookended
by torrential fall, spring and again fall rainstorms. Needless to say, it hasnt been ideal
construction or wine growing weather. But construction is booming now, and in the frenzy to
keep things moving along, it was brought to our attention that the Township was not aware of
some minor architectural modifications that occurred as final architectural construction
drawings were completed and permitted through the Grand Traverse County Construction
Codes office. Therefore, we are respectfully requesting an amendment to the existing Special
Use Permit to accommodate the minor building and site modifications that occurred.

As stated above, the changes presented here for your consideration are minor dimensional
changes to the building and parking lot area. The overall intent of the original Oosterhouse
Winery-Chateau submittal remains unchanged. The 50-acre winery-chateau site includes the
combined wine processing and tasting room in one structure along Center Road, and an on-site
managers residence located in an existing farmhouse at the northwest corner of the site along
Nelson Road. This winery-chateau proposal does not include single family home sites or guest
rooms.

A summary of modifications:
A 765sf outdoor covered crush pad area was added to the northeast end of the building. The
crush pad located on the upper elevation will provide sheltered outdoor work area and allow
for grapes crushed to juice to gravity flow to the fermentation tanks in the wine processing
area on the basement level. This is a desirable feature in the industry.

The main floor of the building increased in size by 1,000sf to accommodate a second
stairwell and additional restrooms at the north end of the building.

The basement level increased in size by 780sf to accommodate the second stairwell at the
north end of the building.

Construction code required a second set of exterior stairs at the north end of the patio.

The road to the production level was proposed as gravel, but is now an asphalt surface to
better control and direct stormwater runoff.

• Three of the 5 proposed light pole locations were modified.

• Three parking spaces were eliminated. The site still exceeds the minimum parking
requirement by more than double.

Thank you for your time and consideration.

Mansfield c’Z4 Page 2

Group Land Use Corisu!tants

I O--2O I +
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Project Parcel:
Tax ID 28-11-004-002-02 (primary winery parcel)
Tax ID 28-11-004-010-03 (adjacentfarmedparcel)
Tax ID 28-11-004-010-04 (adjacentfarmedparcel)

Zoning:
A-I, Agriculture

9.75 acres
35.98 acres

5.11 acres
50.84 acres total

Master Plan:
Restricted Agriculture,
protected through a Purchase of Development Rights Easement

Proposed Land Use:
Château Winery, a special use

Set Backs:
Front
Side
Rear
Residential

Parking:
I per I5Osq,fi ofretail 2,000sqft
gravel and grass overflow parking
I per employee 5 employees
3 bus spaces 3 buses
/ per guest room 0 rooms

Structure:
Proposed Winery
6,S00sqft main level
9,900sqft lower, walk-out basement level

1

I

I

Aç;:t:tura1
Group Land Use Consultants

Project Summary Page 3

o-6-Zo i +

jcar

=35ft
=50ft
=SOft
=200ft

required provided
I

amendment
14 spaces 28 spaces 25 spaces
none 1 1 spaces 1 1 spaces
5 spaces 6 spaces 6 spaces
3 buses 3 buses 3 buses

amendment I

6,896sqft main level :9,902sqft lower level

Manager’s Residence
an existing farm house at the west end of the site
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SETTLEMENT AGREEMENT

Peninsula TownshIp (hereinafterthe Township”) and Oosterhouse Vineyards, LLC,
(hereinafter the Chateau) reach this agreement to resolve an allegation that the Chateau
violated Peninsula Township Zoning Ordinance (PTZO) Section 873(1O)(h) by failing to
plant fruit trees or grape vines on a sufficient portion of Its acreage. The Chateau dispuftid
those allegations for several reasons, including that planting pumpkins, field crops, and
other appropriate actions satisfies the zoning ordinance. Further, the Township seeks to
require planting of additional fruit trees and/or grape vines to be planted on certain acreage
at the Chateau. The Chateau and the Township (also collectively the ?artles”) have
reached this agreement to resolve their pending dispute, and for the Chateau to plant
addItlonal grape vines or fruit trees, as set forth In this Agreement.

I The Chateau owns real property located within the Township which is
descylbad In Exhibit A (hereinafter the SubJect Properjy), on which it
operates a Winery —Chateau. The Chateau Is ilcensed by the Michigan
Liquor Control Commission (MLCC) as a winery. The Township has granted
the Chateau a special use permit under Its zoning ordinance.

2. The Parties agree the Chateau will plant additional fruit trees or grape vines
on 595 acres pursuant to a Farm Plan, which is attached hereto as Exhibit
B and Incorporated by reference in this Agreement,

cistowork with experts, such
as the Michigan State Extension, to administer and carry out the Farm Plan.
The Chateau will provide regular updates to the Township (which wlfl
generally occur on a monthly basis, starting on May 1, 2017) concerning
actions taken by the Chateau under the Farm Plan, any proposad
amendments to the Farm Plan, and any deviations from the Farm Plan. In
addition to these regular updates, the Chateau will provide the Township with
the following reports from the Northwest Michigan Horticuftij Research
Center, or Its successor:

In Spring 2017, the status of soil testing and an update
regarding crops to be planted following the meeting between

Page 1 of 3

S.

DefResp to 1st RFP 006404

EXHIBIT 9 
PTP Response to WOMP MSJ 

October 6, 2023 
Page 1 of 3

Case 1:20-cv-01008-PLM-RSK   ECF No. 457-9,  PageID.16200   Filed 10/06/23   Page 1 of 3



MSU Extension and the Ronobo Farm Management
representatives.

II. in Sing 2017 a statement regarding recommended cover
crops and the status of planting.

Ill. In Summer 2017, a statement regarding recommended SOIl
preparation arid status of tilling, spoil preparation, and status
of cover crops.

iv, In Summer 2017, a statement regarding recommended cover
crops and status of planting.

v. In SprIng 2018, a statement regarding fruit trees and Anes
planted, any further recommendations of MSU Extension, arid
the status of any soil preparation or cover crops within the 5.95
acres.

4. In consideration of these Agreements, the Township shall execute a
dismissal of the pending administrative complaInts which shall be held by the
TownsNps counsel, a copy shalt be attached hereto as Exhibit C which
shalt be filed with the Township upon successful completion of the Farm
Plan, and also the Chateau shall not apply for any Guest ActMty Uses, as
stated In Section 8.7.3(1O)(u), for the Subject Property, until such a time as
this Agreement l completed. In the meantime, the Parties hereby agree the
Township will stay any further enforcement prcoeedlng of the zoning
ordinance regarding the subject matter of the Farm Plan, or PTZO Section
8.7.3(1 0)(h). if the Chateau does not begin to Implement the Farm Plan by
May 1, 2017 or If it falls to provide regular updates required hereby, the
Township may lift the stay by providing written notice to Chateau at least 15
days before doing so.

5. This Agreement shall not be deemed, nor Interpreted, to prevent the
Township from enforcing its zoning ordinance against the Chateau arising
from an alleged ‘violation or mlacionduct other than required by PTZO Section
8.7.3(10)(h) or beyond the scope of preparation of the land and planting of
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vines or trees as set forth within the Farm Plan.
6 If the Chateau falls to satisfy the Farm Plan by Spring of 2018, the Township

mey in its sole discretion1 lift the stay and take action It deems appropriate
to enforce the alleged violation, and this Agreement shall not restrict the
ability of the Township to seek appropriate administrative, legal, or equitable
remedies.

Entered Into on this day of__________ dayoL_j2.f!ff 2017, by the
undersigned parties.

PEN INSULA TOWNSHip OOSTERHOUSE VINEYARDS, LLC

Its: Sutsor Its: General Manager
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Peninsula Township Planning & Zoning Department
SUP #118 1’ Amendment — Bonobo (Winery-Chateau)

November 20, 2014

This SUP #118 1t Amendment is issued and entered into on November 20, 2014, by and between the Township of
Peninsula and Oosterhouse Vineyards LLC,7700 Peninsula Or, Traverse City, Michigan, hereinafter referred to as
the petitioners. This Special Use Permit is issued pursuant to the authority granted to the Peninsula Township
Board of Commissioners by Article 8, of the 1972 Peninsula Township Zoning Ordinance, as amended, and PA. 210
of 2006, the Michigan Zoning Enabling Act, as amended.

WHEREAS, an application for an amendment to Special Use Permit #118 (SUP #118 1 Amendment) has been filed
by the petitioner to permit a site plan amendment upon an existing parcel located in Section 15, Peninsula
Township (11-004-002-05, 11-004-010-03 & 11-004-010-04).

WHEREAS, after due notice as required by law, the Peninsula Township Planning Commission reviewed the
application and recommended for approval to the Township Board on October 20, 2014,

WHEREAS, after due notice as required by law, the Peninsula Township Board held a public hearing and reviewed
the application on November 20, 2014,

THEREFORE, BE IT RESOLVED, after consideration of the request, the following statement of conclusions specifying
the basis for decision and conditions imposed and the Special Land Use document outlining standards of
development and conditions were adopted by the Peninsula Township Board on November 20, 2014 permitting
said operation:

1. Permitted Activity

The petitioner is hereby permitted to amend a previously approved special use permit (#118 —

Approved May 14, 2013) to reflect the changes in the footprint of the as built structure and
impervious surfaces on site (11-004-002-05), as legally described, in Section 4, Peninsula
Township in accordance with Article 6 and Article 8; specifically Section 87.3 (10) of the
Peninsula Township Zoning Ordinance, as amended, and requirements put forth as part of the
Special Land Use, including the final site plan and accompanying documents, as retained in the
file of the Peninsula Township Planning & Zoning Department, located at the Peninsula
Township Hall, 13235 Center Rd., Traverse City, Michigan.

2. General Findings of Fact

2.1 Property Description-

a. The Board finds that the subject parcels are located in Section 4 of the Township and

has approximately 787 feet feet of road frontage on Center Road.

b. The Board finds the total acreage utilized for the Winery-Chateau site is measured at
roughly 50.84 acres.

2.2 Action Request
<, DEPOsoj
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( I

a. The Board finds that the applicant is seeking site plan and special use amendment

approval to continue to allow the construction of a Winery-Chateau structure. (Exhibit

3)

b. The Board finds that the amendment to a final site plan and special use permit is subject

to the requirements of Sections 8.1.3 Basis of Determination and 8.7.3 (10) Winery-

Chateau of the Peninsula Township Zoning Ordinance. (Exhibit 2)

2.3 Zoning/Use-

a. The Board finds that the proposed site is zoned A-i, Agricultural District encompassing

three (3) parcels which are considered conforming to local zoning. (Exhibit 2)

b. The Board finds that the Bonobo Winery was approved as a Winery-Chateau under SUP
ttll8 in 2013. (Exhibit 4)

c. The Board finds that the applicant is working with the local permitting agencies to
obtain compliance for the amended site plan. (Exhibits 7, 8, 9, 10, 11, 12 & 13)

2.4 Land Use Pattern- The Board finds the following land uses to be in existence per the date of this
report adjacent to the amended development.

a. North- The land adjacent to the north of the subject properties is zoned A-i, Agriculture

and is primarily utilized for ongoing agricultural production as well as single-family

residential use.

b. South- The properties adjacent to the south are zoned A-i, Agriculture and are primarily
utilized for ongoing agricultural production. Additionally there is an adjacent single-

family home to the south of the proposed winery which requires a two hundred (200)

foot setback. The Winery structure is 201 feet from this residential structure at its

closest point.

c. East- Property to the east is zoned A-i and is primarily single family residential housing

uses.

d. West- The property located west of the subject is also zoned A-i and is host to both

farmland and single family housing.

e. The Board finds that the future land use plan, in regards to the subject property, suggest

that the adjacent and surrounding land will continue to be considered as an agricultural

preservation region of the Township.

f. The Board finds that the applicant is subject to all local, state, and federal agencies,

including but not limited to the Grand Traverse County Health Department, Soil Erosion,
Construction Code and Michigan Liquor Control Commission.
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g. The Board finds that the proposed winerychateau shall not utilize amplified sound

measures in an effort towards minimizing sound generated from any outdoor event.

h. The Board finds that any proposed lighting implemented onsite shall comply with the

existing Ordinance found within section 7.14, added by Amendment 175A, Exterior

Lighting Regulations.

i. The Board finds that the proposed location for the winery-chateau is within an identified

viewshed corridor. The Board also finds that according to the subject property’s PDR

easement, agricultural development of the land with structures in this area is allowed,

more specifically, a winerychateau is considered an acceptable agricultural use upon

the land.

j. The Board finds that parcel #s 2841—004--010--03 and 28-41004-O10--04 are subject to a

PDR conservation easement recorded in Liber 1182, Page 240. (Exhibit 5)

k, The Board finds that parcel # 2811-0O4-002-OS is subject to a PDR conservation

easement recorded in Liber 1196, Page 085. (Exhibit 6)

3. Specific Findings of Fact Section 81,3 (Basis for Determinations)

3.1 General Standards The Board shall review each application for the purpose of determining

that each proposed use meets the following standards, and in addition, shall find adequate

evidence that each use on the proposed location will:

a. Be designed, constructed, operated and maintained so as to be harmonious and

appropriate in appearance with the existing or intended character of the general vicinity

and that such a use will not change the essential character of the area in which it is

proposed.

The board finds that the proposed winerychateau is an agricultural use This type of land use
is specifically supported within the 2011 Master Plan as one of the goals in this district to
encourage local growers to produce, process, and market agricultural products. All site design
requirements are currently met. (Exhibit 1, 2, 3 & 4)

b. Not be hazardous or disturbing to existing or future uses in the same general vicinity

and will be a substantial improvement to property in the immediate vicinity and to the

community as a whole.

The Board finds that the operation of the vineyard and winery should not impact adjacent
neighbors. The applicant has provided a vegetative buffer which provides screening for the
neighbors adjacent to the new winery. The winery structure is outside of the required 200 foot
buffer from existing residential structures. In addition further vegetative buffering has been
placed between Center Road and the parking area in a manner which does not inhibit sight
distance for vehicles pulling in and out of the winery off of M-37, (Exhibit 3)
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c. Be served adequately by essential facilities and services, such as highways, streets,

police, fire protection, drainage structures, refuse disposal, water and sewage facilities,

or schools.

The Board finds that the proposed operation should not require additional essential facilities
or services as onsite water and waste water treatment will be maintained onsite, (Exhibit 3)

d. Not create excessive additional requirements at public cost for public facilities and

services.

The Board finds that the applicant’s request is not anticipated to require future essential
facilities or additional public services. (Exhibit 3)

e. Not involve use, activities, processes, materials, and equipment or conditions of

operation that will be detrimental to any persons, property, or the general welfare by

fumes, glare or odors.

The Board finds that the proposed use of the site shall not involve any uses or activities which
produce negative Impacts upon the existing neighborhood via fumes, glare, noise or odors.
(Exhibit 3)

3.2 Conditions and Safeguards- the Board may suggest such additional conditions and

safeguards deemed necessary for the general welfare, for the protection of individual

property rights, and for insuring that the intent and objectives of the Ordinance will be

observed. The breach of any condition, safeguard or requirement shall automatically

invalidate the permit granted.

a, The Board finds that the applicant has agreed to plant Maple or similar broad leaf

species of a dwarf or a lower growing variety along M47 as an additional buffer.

b. The applicant shall pay a penalty fee as outlined in the fee structure.

c. The site shall be in compliance with the Storm Water Control Ordinance as

determined by the Township Engineer of Record.

d. The Board finds that the shall be in compliance with Section 8.73 (10) (h) by 2015 as

outlined in the Agricultural Land Use Map dated January 14, 2013 and confirmed by

the townshipts planning and zoning staff.

e. The parking lot lights shall be redesigned to reduce the light pollution impact on

adjacent properties and shall include amber color lights as well as other mitigation

controls.

3,3 Specific Requirements In reviewing an impact assessment and site plan, the Planning Board and the
Board shall consider the following standards:

a. That the applicant may legally apply for site plan review.

The Board finds that the applicant is the owner/operator of the petitioned property and
Winery-Chateau operation and may legally apply for said review process. (Exhibit 2, 3, 5 & 6)
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b. That aB required information has been provided.

The Board finds that the applicant has provided the required information as portrayed within
the special use permit application and upon the provided final site plans with the exception of
the required storm water volume calculations. The applicant is currently working with the
Planning & Zoning staff and the Township Engineer of Record to submit the final documents for
review and approval (Exhibit 3).

The Board finds that any final approval shall be contingent upon compliance with the Storm
Water Control Ordinance as confirmed by the Township Engineer of Record.

c. That the proposed development conforms to all regulations of the zoning district in which it is
located.

The Board finds that the applicant’s proposal meets all of the lot coverage, signage,
landscaping and size requirements of the ordinance. (Exhibit 2 & 3)

The Board finds that the applicant is working to comply with the Storm Water Control
Ordinance standards. Any final approval shall be contingent upon the applicant being in full
compliance with the Storm Water Control Ordinance as confirmed by the Township Engineer of
Record. (Exhibit 7)

d. That the plan meets the requirements of Peninsula Township for fire and police

protection, water supply, sewage disposal or treatment, storm drainage and other

public facilities and services.

The Board finds that according to a letter dated March 13, 2013, the Michigan Department of
Transportation states that the proposed location of access to the site is better suited on M-37
rather than from Nelson Road as site distance is improved off the State highway. (Exhibit 8)

The Board finds that because the access is off of Center Road, the Grand Traverse County Road
Commission will not need to provide comment on the winery-chateau application.

The Board finds that at this time the Grand Traverse County Sheriff’s Department has not
commented on the issue

The Board finds that Chief Rittenhouse has reviewed a copy of the site plan and application. In
a letter dated October 23, 2014 Chief Rittenhouse states the plan is in compliance with
Peninsula Township Fire Department regulations (Exhibit 9).

The Board finds that drain fields of this nature are reviewed by the Michigan Department of
Environmental Quality. The MDEQ issued a Ground Water Discharge Permit on May 1, 2014
(Exhibit 10).

The Board finds that the Grand Traverse County Soil Erosion & Sedimentation Department
issued a permit June 11, 2013 and extended that permit May 30, 2014. Peninsula Township
Planning & Zoning staff is working to confirm that the current plans have been reviewed and
approved by the Grand Traverse County Soil Erosion and Sedimentation Control office. (Exhibit
11)

The Board finds that a letter dated October 10, 2014 from Gourdie-Fraser requests additional
storm water calculation data to ensure the onsite detention structures function adequately.
(Exhibit 7)
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The Board finds that any final approval shall be contingent upon compliance with the Storm
Water Control Ordinance as confirmed by the Township Engineer of Record.

The Board finds that pursuant to a conversation on October 14, 2014 between the Director of
Planning & Zoning, Michelle Reardon, and the Grand Traverse County Construction Code office
the applicant has been working with Construction Code throughout the construction phase. A
Certificate of Occupancy shall be obtained prior to the commencement of the Winery<hateau
use.

The Board finds that on July 25, 2014 the Grand Traverse County Health Department issued
two (2) permits; septic and well in conjunction with this project (Exhibit 12).

The Board finds that the site plan conforms to all applicable zonipg district regulations as
outlined in the WineryChateau SUP #118 1 Amendment Land Use Permit (Exhibit 3 & 13).

e. That the plan meets the standards of other governmental agencies where applicable,

and that the approval of these agencies has been obtained or is assured.

The Board finds that the applicant is in cooperation with all of the appropriate

governmental entities to complete the project. No distinct negative challenges have

been brought forth from any of the applicable government agencies. All appropriate

permits shall be received by the Township prior to the commencement of the winery

chateau use.

f. That natural resources will be preserved to a maximum feasible extent, and that areas

to be left undisturbed during construction shall be so located on the site plan and at the

site per se.

The Board finds that the applicant has removed the preexisting orchard in only the

areas necessary to allow for the permitted construction. Previously required trees and

vegetative buffers have been installed and the applicant will be placing additional

land into active agricultural production. (Exhibit 4)

The Board finds that a special use permit will not be issued until the property is in compliance
with Section 8.7,3 (10) (h) as confirmed by the township’s planning and zoning staff.

g. That the proposed development property respects flood ways and flood plains on or in

the vicinity of the subject property.

The Board finds that there is no indication that any existing drains, floodways or flood

plains exist on the site. (Exhibit 3 & 4)

h. That the soil conditions are suitable for excavation and site preparation, and that

organic, wet or other soils which are not suitable for development will either be

undisturbed or modified in an acceptable manner.

The Board finds that given the proposed operation, the special land use should not be
detrimental to the existing soils found upon the land. (Exhibit 1, 3 & 4)
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i. That the proposed development will not cause soil erosion or sedimentation problems.

The Board finds that the Grand Traverse County Soil Erosion & Sedimentation Department
issued a permit June 11, 2013 and extended that permit May 30, 2014. Peninsula Township
Planning & Zoning staff is working to confirm that the current plans have been reviewed and
approved by this office. (Exhibit 11)

j. That the drainage plan for the proposed development is adequate to handle anticipated

stormwater runoff, and will not cause undue runoff onto neighboring property or

overloading of water courses in the area.

The Board finds that a letter dated October 10, 2014 from Gourdie-Fraser requests additional
storm water calculation data to ensure the onsite detention structures function adequately.
(Exhibit 7)

The Board finds that any final approval shall be contingent upon compliance with the Storm
Water Control Ordinance as confirmed by the Township Engineer of Record.

k, That grading or filling will not destroy the character of the property or the surrounding

area, and will not adversely affect the adjacent or neighboring properties.

The Board finds that all proposed grading onsite shall be in compliance with the appropriate
County Soil and Sedimentation office and the Township’s Storm Water Control Ordinance prior
to the commencement of the winery-chateau use. (Exhibit 3 & 4)

That structures, landscaping, landfills or other land uses will not disrupt air drainage

systems necessary for agricultural uses.

The Board finds that that air drainage is not anticipated to be effected per the increased usage
of the site. (Exhibit 3 & 4)

m. That phases of development are in a logical sequence, so that any one phase will not

depend upon a subsequent phase for adequate access, public utility service, drainage or

erosion control.

The Board finds that the construction is ongoing and is to occur in one phase. (Exhibit 3 & 4)

n. That the plan provides for the proper expansion of existing facilities such as public

streets, drainage systems and water sewage facilities.

The Board finds that no additional services or facilities are needed or anticipated on or off site
to accommodate the proposed additions to the winery. (Exhibit 3 & 4)

o. That landscaping, fences or walls may be required by the Board in pursuance of the

objectives of this Ordinance.

The Board finds that the adequate buffering and screening was indicated on the originally
approved site plan which includes significant screening for the adjacent neighbor to the
southeast and the planting of Maple or other broad leaf trees of a dwarf or lower growing
variety along Center Road, This plan shall continue to be followed. (Exhibit 3 & 4)
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C,,

p. That parking layout will not adversely affect the flow of traffic within the site, or to and
from the adjacent streets.

The Board finds that the site plan was developed to accommodate the anticipated usage of the
site and the proposed amendments should not adversely affect the flow of traffic to or from
the public roads. (Exhibit 3)

q. That vehicular and pedestrian traffic within the site, and in relation to streets and

sidewalks serving the site, shall be safe and convenient.

The Board finds that infrastructure servicing onsite pedestrian traffic appears to be largely
unchanged and should be adequate for the proposed site amendments. (Exhibit 3)

r. That outdoor storage of garbage and refuse is contained, screened from view and

located so as not to be a nuisance to the subject property or neighboring properties.

The Board finds that all outdoor storage of refuse Is proposed in the rear of the winery out of
sight from the general public and screened in an appropriate manner, (Exhibit 4)

s. That the proposed site is in accord with the spirit and purpose of this ordinance and not

inconsistent with, or contrary to, the objectives sought to be accomplished by this

Ordinance and the principles of sound planning.

The Board finds that the proposed usage and implementation of the site appears to be
consistent with the requirements of the ordinance and is considered the highest and best
utilization of the land (Exhibit 2, 3 & 4).

4. SECTION 8.7.3 (10) WINERY CHATEAU REGULATIONS

The Board finds that under Section 8.7.3 (10), the presented site plan and special use permit request
meets the conditions associated with said provision as explained within the following:

a. It is the intent of this section to permit construction and use of a winery, guest rooms,

and single family residences as a part of a single site subject to the provisions of this

ordinance. The developed site must maintain the agricultural environment, be

harmonious with the character of the surrounding land and uses, and shall not create

undue traffic congestion, noise, or other conflict with the surrounding properties.

The Board finds that the proposed site plan indicates that the special use will take place upon a
roughly fiftyone (51) acre site and essentially operate as several other existing wineries have
within the agricultural district of the Township. (Exhibits 3 and 4)

b. The use shall be subject to all requirements of Article VII, Section 8.5, Food Processing

Plants in A-i Districts and the contents of this subsection. Data specified in Section

8.5.2, Required Information, shall be submitted as a basis for judging the suitability of

the proposed plan. Each of the principal uses shall be subject to the terms and

conditions of this ordinance except as specifically set forth herein.

The Board finds that the applicant’s request is In compliance with the requirements under
section 8,5 and section 8.5.2. (Exhibit 2, 3 and 4)
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c. The minimum site shall be fifty (50) acres which shall be planned and developed as an

integrated whole, All of the principal and accessory uses shall be set forth on the

approved site plan.

The Board finds that the applicant’s site encompasses a total of fifty-one (51) acres of land
under common ownership and operation. (Exhibits 3 and 4)

d. The principal use permitted upon the site shall be Winery, Guest Rooms, Manager’s

Residence, and Single Family Residences shall be allowed as support uses on the same

property as the Winery. In additional to the principal and support uses, accessory uses

for each such use shall be permitted provided, that all such accessory uses shall be no

greater in extent than those reasonably necessary to serve the principal use.

The Board finds that it is the applicant’s intent to maintain the proposed winery-chateau as the
principal use ansite. The existing single family home located to the west of the proposed
winery will accommodate the proposed onsite manager’s residence. At this time the applicant
is not proposing any new residential development or bed and breakfast operations. (Exhibits 3
and 4)

e. For purpose of computation, the principal and each support use identified in sub-section

(d) above shall be assigned and “area equivalent” as set forth herein. The total “area

equivalent” assigned to the principal uses shall not exceed the actual area of the site.

Refer to the following assessment below.

f. “Area equivalents” shall be calculated as follows:

Winery: five (5) acres or the actual area to be occupied by the winery including parking,
whichever is greater;

The Board finds the area equivalent for the winery is S acres. (Exhibit 3 & 4)

Manager’s Residence: five (5) acres;

The Board finds that the existing homestead is considered the manager’s residence and
measures five (5) acres in size. (Exhibit 3 & 4)

Single Family Residences: five (5);

The Board finds that no additional single family residences have been proposed at this time.
(Exhibit 3 & 4)

Guest Rooms: five (5) acres for each 3 rooms, not to exceed a total of twelve (12) guest rooms;

The Board finds that the applicant is not proposing any guest rooms within the winery-
chateau. (Exhibits 3 and 4)

g. The number of single family residences shall not exceed six (6). The manager’s

residence shall not contain or be used for rental guest rooms. The number of guest

rooms shall not exceed twelve (12).
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The Board finds that the applicant is not applying to establish any additional residential units.
(Exhibit 3 & 4)

h. Not less than seventy-five percent (75%) of the site shall be used for the active

production of crops that can be used for wine production, such as fruit growing on vines

or trees.

The Board finds that per the previously approved site plan (dated approved by the Planning &
Zoning Department on May 14, 2013) the applicant has roughly thirty (30).acres in active
production. In addition to existing acreage the applicant has delineated where roughly eight
(8) additional acres of crops will be planted in the future, thus providing roughly thirtyeight
(38) acres of crops to supporting the operation wine production. The total site area is
approximately fifty-one (51) acres, thus the total area utilized for agricultural production is
roughly seventy-six (76%) percent. (Exhibits 3 and 4)

The Board finds that any final approval arid commencement of use shall be contingent upon
compliance with Section 8.7.3 (10) (h) as confirmed by the township’s planning and zoning
staff.

The facility shall have at least two hundred feet (200’) of frontage on a state or county

road.

The applicant’s site has roughly thirty-two hundred (3200’) feet of frontage on Nelson Road
and close to eight hundred (800’) feet on Center Road. (Exhibits 3 and 4>

j. The winery chateau shall be the principal building on the site and shall have an onsite

resident manager.

The Board finds that the proposed winery will remain the principal building onsite and the
onsite resident manager does and will remain within the existing homestead located upon the
western portion of the property. (Exhibits 3 and 4)

k. All guest rooms shall have floor areas greater than two hundred fifty (250) square feet.

Maximum occupancy shall be limited to five (5) persons per unit, No time sharing shall

be permitted.

The Board finds that the applicant is not proposing any guest rooms to support a bed and
breakfast functio. (Exhibits 3 and 4)

No exterior lighting shall have a source of illumination or light lenses visible outside the

property line of the site and shall in no way impair safe movement of traffic on any

Street 01 highway.

The Board finds that the all exterior lighting shall comply with the dark night sky portion of the
Peninsula Township Zoning Ordinance.

The Board finds that Peninsula Township Planning & Zoning staff shall review and approve all
exterior lighting fixtures prior to installation on site.

m. Accessory uses such as facilities, meeting rooms, and food and beverage services shall

be for registered guests only. These uses shall be located on the same site as the

principal use to which they are accessory and are included on the approved Site Plan.
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(

Facilities for accessory uses shall not be greater in size or number than those reasonably
required for the use of registered guests.

The Board finds that all uses permitted onsite shall take place within the principal structure
meetings and special dinners shall be allowed wherein the participants are not registered
guests of the chateau-winery and such meetings and special dinners are for agricultural
purposes/education only as permitted under the Peninsula Township Zoning Ordinance,
(Exhibits 2, 3 and 4)

n. Well and septic system Proof of evaluation of the well and septic system by the Health

Department and conformance to that agency’s requirements shall be supplied by the

owner.

The Board finds that on July 25, 2014 the Grand Traverse County Health Department issued
two (2) permits; septic and well in conjunction with this project (Exhibit 12).

o. Fire safety

. All transient lodging facilities shall conform to the Michigan State Construction Code
section regulating fire safety.

II. An onsite water supply shall be available and meet the uniform published standards

of the Peninsula Township Fire Department.

Ill. A floor plan drawn to an architectural scale of not less the 1/8” 1 foot shall be on

file with the Fire Department.

IV. Each operator of a transient lodging facility shall keep a guest registry which shall be

available for inspection by the Zoning Administrator and police and fire officials at

any time.

V. Master keys for all rooms shall be available at all times.

The Board finds that this standard does not apply to the applicant’s winery-chateau. (Exhibit 3
& 4)

p. Fencing or Planting Buffer- In the event that the Board determines that noise generation

may be disturbing to the neighbors or that the establishment is in an area where

trespass onto adjacent properties is likely to occur, then the Board may require that

fencing or a planting buffer be constructed and maintained.

The Board finds that the proposed landscaping efforts throughout the southeastern portion of
the approximately fifty-one (51) acre site as indicated upon the previously approved final site
plan provides sufficient screening for the new winery-chateau to the extent where it mitigates
the impact to adjacent neighbors. In addition, the applicant will provide further vegetative
screening and buffer between the parking area and M-37 up to the extent where it does not
impede sight distance for vehicles pulling in and out of the winery-chateau. Finally, the
applicant shall plant Maple or similar broad-leafed deciduous trees along M-37 of a dwarf or
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law growing variety. The trees planted along M-37 shall not exceed thirty feet (30) in height at
maturity.

q. Rental of Equipment- Rental of snowmobHes, ATVs or similar vehicles, boats and other

marine equipment in conjunction with the operation of the establishment shall be
prohibited.

The Board finds that rental of equipment has not been proposed by the applicant.

r. Activities and Outdoor Gatherings- Activities made available to registered guests shall

be on the site used for the facility or on lands under the direct control of the operator

either by ownership or lease. Outdoor activities shall be permitted if conducted at such

hours, and in such manner, as to not be disruptive to neighboring properties.

The Board finds that this standard is not applicable to the applicant’s winery-chateau,

s. Signs shall be in accordance with Section 7,22 (4) which governs signs in the A-i

Agricultural District.

The Board finds that there are no additional signs proposed as part of this amendment. (Exhibit
3)

t. A two hundred foot (200’> setback shall be maintained between guest accommodations

and facilities and agricultural crops, unless it is demonstrated that a lesser setback can

be maintained which will provide for an equal level of protection form agricultural

activities to residents, visitors and guests of the Winery-Chateau. Upon such

demonstration, the Board may permit a lesser setback.

The Board finds that the proposed winery-chateau has illustrated that heir structure is within
forty (40’) feet from the agricultural craps onsite. This standard has been discussed in the past
and is typical within winery operations; therefore, the Board considers the proposed setback
to be adequate to protect visitors and guest of the winery. Additionally, the Board finds that
the proposed location of the winery is outside of the required two hundred (200’) foot setback
from a residence. (Exhibits 3 and 4)

u. Guest Activities Uses- The Board may approve Guest Activity Uses (Activities by persons

who may or may not be registered guests) as an additional Support Use, subject to the

following: (Subsection 1-8)

The Board finds that the applicant is not currently applying for guest activity uses but shall be
subject to the aforementioned requirements. The applicant shall be required to request
approval by the Board for those uses as an additional support use as part of a future
application.

4. SITE PLAN EVALUATION

The Board finds that regarding Layout: As indicated upon the final site plan, the existing
structural features of the property are in compliance with all of the necessary setbacks required
upon a parcel zoned A-i, (Exhibit 1 & 3)
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2. The Board finds that regarding Vehicular Circulation: All access to and from the site has been
reviewed by the MOOT and should be adequate for future usage of the site for a winery-chateau.
(Exhibit 8)

3. The Board finds that regarding Parking: Parking regulations are established and enforced under
section 76.3, Parking Space Requirements of the Ordinance. Within the existing requirements
the applicant is required to provide one (1) parking space per one hundred-fifty (150) square feet
of structure, referring to the tasting room, and one (1) parking space for those working at the
facility. Currently, the site requires thirty-three (33) parking spaces for guests and maximum of
six (6) for the employees. Three (3) bus parking spots have also been provided and it is staff’s
opinion that there is adequate parking area upon the existing site development to support the
minimum requirements of both the Ordinance and the SUP #118. (Exhibit 14)

4. The Board finds that regarding Pedestrian Circulation: The applicant has provided a concrete
pedestrian access area from the existing parking area to both the tasting room and employee
parking area, Future circulation onsite should not be hindered per the proposed site
development or usage. (Exhibit 4)

5. The Board finds that Street Lighting is not applicable.

6. The Board finds that regarding Landscaping, Open Space & Buffering: The parcels under
consideration for the proposed development currently host several areas where mature
vegetation exists via existing cherry orchard. The previously approved site plan illustrates a
proposed landscape plan which should adequately provide screening for those surrounding
residential land uses, (Exhibit 3 and 4)

5. COMPLIANCE WITH GOVERNMENTAL REGULATIONS-

The petitioner shall comply with all State, County, Township and other governmental regulations relative
to the establishment for a parcel zoning A-i, Agricultural, with the above permitted use(s) on site, which
includes meeting the requirements of the Michigan Department of Transportation (MDOT), the Grand
Traverse County Drain Commissioner (GTCDC), the Grand Traverse County Road Commission (GTCRC), and
the Grand Traverse County Health Department (GTCHD). Zoning compliance is based on the governing
Special Land Use document, approved site plan, and Articles 6 and 8 of the Peninsula Township Zoning
Ordinance,

6. CONDITIONS AND SAFEGUARDS-

Compliance with approved site plan as signed by the Peninsula Township Director of Planning & Zoning,
verifying compliance with the 1972 Peninsula Township Zoning Ordinance, and the information requested
and conditions of approval as recommended by the Planning Commission and the Peninsula Township
Board.

The petitioner shall maintain in compliance with the following conditions put forth in the approval of the
Special Land Use or be subject to Section 6 below:

the Board may suggest such additional conditions and safeguards deemed
necessary for the general welfare, for the protection of individual property rights, and for insuring that
the intent and objectives of the Ordinance will be observed. The breach of any condition, safeguard or
requirement shall automatically invalidate the permit granted.

a. The applicant shaH pay a penalty fee as outlined in the fee structure.
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b. The site shall be in compliance with the Storm Water Control Ordinance as
determined by the Township Engineer of Record.

c. The Board finds that the shall be in compliance with Section 8.7.3 (10) (h) by 2015 as
outlined in the Agricultural Land Use Map dated January 14, 2013 and confirmed by
the township’s planning and zoning staff.

d. The parking lot lights shall be redesigned to reduce the light pollution impact on
adjacent properties and shall include amber color lights as well as other mitigation
controls.

7. COMMENCEMENT AND COMPLETION OF SPECIAL LAND USE

The commencement and completion of Special Land Uses are governed by Section 8,12(5) of the
Peninsula Township Zoning Ordinance. Violations of the Special Land Use and accompanying Site Plan are
enforceable and remedies available under Section 3.2 of the Zoning Ordinance.

8. EFFECTIVE DATE OF SPECIAL LAND USE
The Special Land Use shall be effective when the application has been approved by the Peninsula
Township Board. The Board approves by a vote of:

AYES 6
NAYS 0
ABSTAINING 0
ABSENT 1

The undersigned hereby certifies that she is the Clerk for the Township of Peninsula, Grand Traverse
County, Michigan and that the foregoing Special Use Permit was approved by the Peninsula Township
Board on November 20, 2014.

The undersigned further certifies that a quorum was present at said meeting and that said meeting
complied with all applicable laws and regulations.

Monica A. Hoffman, Peninsu *Ø?hip Clerk

Approved by the Peninsula Township Board on November 2O 2014.

N

Peter A. Correia, Peninsula Township Supervisor

THIS PERMIT SHALL BE ATTACHED TO THE SITE PLAN AND BECOME A PART THEREOF.
I hereby acknowledge that I have received a true copy of the Special Land Use and I have been informed
of said requirements of this Special Land Use Permit and of the requirements of the Peninsula Township
Zoning Ordinance pertaining to the operation of the approved Interpretive Center.

Todd Oosterhouse
Oosterhouse Vineyards LLC
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PENINSULA TOWNSHIP 

CHATEAU CHANTAL ADDITION 2010 

SPECIAL USE PERMIT 114 - SUPPLEMENTS SUP No. 95 

WHEREAS: Application having been made by Chateau Operations LTD, 15900 Rue de Vin, 

Traverse City Ml 49686 for a Special Use Permit and Site Plan approval for the use of the premises 

that includes an addition of 9,835 square feet to the existing cellar and 1,784 square feet to the 

existing tasting room along with a 2,730 square foot area adjacent to the tasting room located outside 

on the roof of the cellar expansion to be used for seasonal wine tasting; and 

WHEREAS: Due notice having been given and public hearings having been held on said 

Application, and the Township Board having determined that the requested Site Plan and Special Use 

Permit are appropriate, in the best interest of the township, and meet the specific and special standards 

set forth in the Zoning Ordinance as required by Public act 184 of 1943, as amended; and 

WHEREAS; The Township Board having determined that certain conditions upon the use of the 

premises are necessary to protect the health, safety and welfare of Township residents, to uphold the 

spirit and purpose of the Zoning Ordinance, and to insure that the development is harmonious and 

appropriate; 

NOW, THEREFORE, BE IT RESOLVED AS FOLLOWS: 

The Peninsula Township Board does hereby approve the Site Plan for the use of the above­

referenced property subject to the requirements set forth below. 

A. GENERAL CONDITIONS 

All of the provisions of Special Use Permit No 95 which was approved by the Township Board on 

December 14, 2004 shall remain except as modified by: a) the building addition for expanded winery 

processing area; b) the revised drive access; and c) the addition to the tasting room. None of the 

revisions change the uses from the previously approved Special Use Permit 95. 

The following conditions apply to each portion of the described development: 

1. Site Plan 

The Applicant's Site Plan dated 12/07/2009 signed by the Township Supervisor(as the 

SUP 114 for Township Board PH 1 - 1 2-2010 Page -1-
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Peninsula Township Planning & Zoning Department 

13235 Center Road 

Traverse City, Ml 49686 

SPECIAL USE PERMIT 

PLANNING COMMISSION RECOMMENDS APPROVAL 

SUP #114, Chateau Chantal 

October 20, 2014 

Motion to Recommend Approval of SUP #114 (1 st Amendment)-

Motion by Serocki, seconded by Couture, to recommend approval of the petition SUP #114 (1st 

Amendment), application for the proposed changes to the Winery-Chateau principal site and final site plan, 

located in Section 29 of Peninsula Township, and as legally described, based on the following reasoning, 

subject to accompanying conditions: 

Reasoning: 

1. The proposed site plan is in compliance with the required information contained within Section 

8.1.3 Basis for Determination. 

2. The proposed use is in compliance with the requirements of General Standards and Specific 

Requirements of Section 8.7.3 (10) Winery Chateau. 

3. The proposed use appears to be consistent with the goals and objectives of the Master Plan and in 

compliance with the existing future land use map. 

4. Any additional reasoning as put forth by the Board. 

Conditions: 

1. Compliance with the rules and regulations of Grand Traverse County Soil Erosion & Sedimentation 

Department, Grand Traverse County Health Department and any other agencies associated with 

the development of the property for such purpose prior to issuance of this Special Use Permit. 

2. If future guest activity uses are to be applied upon the property, then the applicant must submit 

annual grape production and purchase numbers to the Township's staff for review. 

3. Township Board to allow for the reduction of the 200 foot separation between guest 

accommodations and agricultural corps on the southeast side of the existing B&B and the proposed 

vineyard as allowed by Section 8.7.3 (10) (t). 

Motion passed 5-1 {Maguire dissent related to the solar panels - not harmonious with existing character 

and no information supplied related to the need for the size and scope of the solar installation. 
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1jPsirio
EXHIBIT ‘

?
P)anning I___ Prc

Traverse City, MI 49686

SPECIAL USE PERMIT AMMENDMENT

& FINDINGS OF FACT
SUP #115 1e Amendment, Brys (Winery- Cbateau)

April lOth,2012

This Special Land Use is issued and entered into on April 10, 2012, by and between the Township of Peninsula and
Walter & Eileen Brys, 3309 Blue Water Road, Traverse City, Michigan, hereinafter referred to as the petitioners. This
Special Land Use is issued pursuant to the authority granted to the Peninsula Township Board of Commissioners by
Article 8, of the 1972 Peninsula Township Zoning Ordinance, as amended, and P.A. 110 of 2006, the Michigan Zoning
Enabling Act, as amended,

WHEREAS, an application for a Special Land Use has been filed by Walter & Eileen Brys, to establish a new Winery-
Chateau located upon an existing parcel located in Section 27, Peninsula Township (11-127-016-01, 11-127-002-00, 11-
127-016-02).

WHEREAS, after due notice as required by law, the Peninsula Township Planning Commission held a public hearing on
March 19, 2012 and

WHEREAS, the Peninsula Township Planning Commission reviewed and recommended approval with conditions on
March 19, 2012 considering same,

THEREFORE, BE IT RESOI.NED, after consideration of the request, the following statement of conclusions specifying
the basis for decision and conditions imposed and the Special Land Use document outlining standards of development and
conditions were adopted by the Peninsula Township Board on April 10, 2012 permitting said operation:

1. Permitted Activity

The petitioner is hereby permitted to establish a Winery-Chateau located upon existing parcels (11-127-016-01.
11-127-002-00, 11-127-016-02), as legally described, in Section 27, Peninsula Township in accordance with
Article 6 and Article 8; specifically Section 8.7.3 (10) of the Peninsula Township Zoning Ordinance, as amended,
and requirements put forth as part of the Special Land Use, including the final site plan and accompanying
documents, as retained in the file of the Peninsula Township Planning Department, located at the Peninsula
Township Hall, 13235 Center Rd., Traverse City, Michigan.

2. General and Specific Finding of Fact - Section 8,1.3 (Basis for Determinations)

2.1 General Standards- The Board shall review each application for the purpose of determining that each
proposed use meets the following standards, and in addition, shall find adequate evidence that each use on the
proposed location will:

a. Be designed, constructed, operated and maintained so as to be harmonious and appropriate in appearance
with the existing or intended character of the general vicinity and that such a use will not change the
essential character of the area in which it is proposed.

The Board finds that the attached final site plan and proposed development is siniilar to other
existing wineries and site designs throughont the region. The proposed structural additions should
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blend weH within the surrounding neighborhood and maintain the rural character of this portion of
the Township.

b. Not be haz.ardous or disturbing to existing or future uses in the same general vicinity and will be a
substantial improvement to property in the immediate vicinity and to the community as a whole.

The Board finds that historically the operationof the petitioned winery has not produced negative
complaints to date regarding their production operation or services to the general public. The
proposed addition to the existing outdoor patio area could increase the potential for noise generated
by guests visiting the property.

The Board finds that the winery’s positive track record, its physical locations for expansion, and
screening efforts shouJd maintain adequate protection of the health, safety, and welfare of the
surrounding properties.

a. Be served adequately by essential facilities and services, such as highways, streets, police, fire protection,
drainage structures, refuse disposal, water and sewage facilities, or schools.

The Board finds that current operation areas should not require additional essential facilities or
services and is working with all local permitting agencies to achieve compliance.

b. Not create excessive additional requirements at public cost for public facilities and services.

The Board finds that the applicant’s request should not require excessive future essential facilities
or additional public services. The winery operation is not introducing any new uses on site which
would trigger additional infrastructure, public services, or public costs.

c. Not involve use, activities, processes, materials, and equipment or conditions of operation that will be
detrimental to any persons, property, or the general_welfare by fumes, glare or odors.

The Board finds that the proposed use of the site should not involve any uses or activities which
produce negative impacts uponthe existing neighborhood via fume glare, noise or odors.

2.2 Conditions and Safeguards- The Commission may suggest such additional conditions and safeguards

deemed necessary for the general welfare, for the protection of individual property rights, and for insuring

that the intent and objectives of the Ordinance will be observed The breach of any condition, safeguard os

requirement shall automatically invalidate the permit granted.

a. Staff would recommend discussing hours of operation for the outside patio deck and any additional
conditions or safeguards as developed by the Board.

b. If future activity uses are to be applied upon the property, then the applicant must submit annual

grape production and purchase number to the Township’s staff for review including parking
accommodations for increased onsite traffic generation.
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2.3 Specific Requirements- In reviewing an impact assessment and site plan, the Planning commission and the
Board shall consider the following standards:

a. That the applicant may legally apply for site plan review.

The applicant is the owner/operator of the petitioned property and Winery-Chateau operation and
my legally apply for said review process.

b, That all required information has beenprovided.

The applicant has provided all the required information as portrayed within the special use permit
application and upon the provided final site plans.

c. That the proposed development conforms to all regulations of the zoning district in which it is located.

The applicant’s propOsal meets all of the lot coverage, signage, landscaping and size requirements
of the ordinance.

c. That the plan meets the requirements of Peninsula Township for fire and police protection, water supply,
sewage disposal or treatment, storm drainage and other public facilities and services.

Grand Traverse County Road Commission- Because site access is off of the Blue Water Rd. right-of-
way, and has been legally created as of 2004, it is not anticipated that the Road commission will need to
review the project.

Grand Traverse County Sheriff’s Department-Per an email received on March 16, 2012, the Sheriffs
Department is supportive of the proposal and will work with the applicant to amend their MLCC permit
post review by the Township Board.

Peninsula Township Fire Department- In a letter dated March 21, 2012, the Fire Chief indicated that the
department had no objections with the proposed project; however, the potential future usage of the deck
area would be subject to final review of the County construction Code Office for accessibility.

Grand Traverse County Construction Code Office- An email dated March 13, 2012, from the
Construction Code Office indicated that the structure may have to receive a change of use, or add
additional uses per their review process. Additional review requested that an occupant load should be
determined for the outdoor patio to determine the number of exits necessary for said improvement.

Grand Traverse County Health Department- The existing onsite water and septic systems have
previously been approved by the Health Department. After a brief conversation with their staff, it is not
anticipated that additional facilities will need to be implemented onsite to accommodate the proposed
expansion.

Grand Traverse County Drain Commissioner- in a letter dated March 16, 2012, the Drain
Commissioner’ s office reports that they do not anticipate any development of the site that would cause
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soil erosion, sedimentation or storm water runoffto adjacent properties. Additionally, the project is

considered commercial construction and will require a soil erosion pennit through their office.

d. That the plan meets the standards of other governmental agencies where applicable, and that the approval

of these agencies has been obtained or is assured.

At this time it appears as if the applicant is in cooperation with all of the appropriate governmental

entities to complete the project. All fmal permits must be received by the Township prior to any

construction taking place onsite.

e. That natural resources will be preserved to a maximum feasible extent, and that areas to be left

undisturbed during construction shall be so located on the site plan and at the site per se.

As indicated upon the provided site plan, the applicant will comply with local permitting agencies,

in this case the Grand Traverse County Soil Erosion Department, to ensure that all soil erosion

efforts will be maintained onsite and not affect neighboring properties.

f. That the proposed development property respects flood ways and flood plains on or in the vicinity of the

subject property.

There is no indication that any existing drains, floodways or flood plains exist on the site.

g. That the soil conditions are suitable for excavation and site preparation, and that organic, wet or other

soils which are not suitable for development will either be undisturbed or modified in an acceptable

manner.

The proposed use should not be detrimental to the existing soils found upon the land.

h. ‘That the proposed development will not cüèii1 erosion or sedimenf’flon problii

Further improvement to the land should obtain any necessary soil erosion permits through the

Grand Traverse County Drain commission prior to construction efforts.

L That the drainage plan for the proposed development is adequate to handle anticipated storm-water

runoff, and will not cause undue runoff onto neighboring property or overloading of water courses in the

area.

All drainage from the new construction should be contained upon the subject parcel and must be

reviewed and approved by the Grand Traverse County Drain Commissioner.

j. That grading or filling will not destroy the character of the property or the surrounding area, and will not

adversely affect the adjacent or neighboring properties.

Any drainage measures implemented onsite will need approval from the Grand Traverse County

Drain Commissioner prior to implementation.
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k. That structures, landscaping. landfills or other land uses will not disrupt air drainage systems necessary
for agricultural uses.

Given the location, of both the existing structure and the proposed additions, the applicant’s
engineer has stated that air drainage should not be impacted.

That phases of development are in a logical sequence, so that any one phase will not depend upon a
subsequent phase for adequate access, public utility service, drainage or erosioncontrol.

The proposed schedule of construction efforts has been illustrated upon the f”mal site plan. The
applicant anticipates construction in May of 2012 with the intention of finalizing the project in time
for the fall of 2012’s harvest season.

m. That the plan provides for the proper expansion of existing facilities such as public streets, drainage
systems and water sewage facilities.

At this time, no additional services or facilities are needed or anticipated on or off site to
accommodate the proposed additions to the winery.

n. That landscaping, fences or walls may be required by the Township Board in pursuance of the objectives
of this Ordinance.

Again, given the existing mature forest lands separating the Winery-Chateau operation from those
surrounding neighbors, additional landscaping should not be necessary.

o. That parking layout will not adversely affect the flow of traffic within the site, or to and from the adjacent
streets.

The current site plan was developed to accommodate the anticipated usage of the site and the
proposed additions should not adversely, affect the flow of traffic to or from the public roads.

p. That vehicular and pedestrian traffic within the site, and in relation to streets and sidewalks serving the
site, shall be safe and convenient.

At this time, staff has not received any complaints from the public concerning the applicant’s
existing winery operation. Infrastructure servicing onsite pedestrian traffic appeal’s to be
functioning well and should be adequate for the proposed sit redesign.

q. That outdoor storage of garbage and refuse is contained, screened from view and located so as not to be a
nuisance to the subject property or neighboring properties.

The applicant has illustrated outdoor refuse storage located upon the northern paved drive. This
placement should be appropriate for screening purposes as the dense forest to the west and physical
location of the winery to the south should block the receptacle from view of both the adjacent
neighbors and general public.
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r, That the proposed site is in accord with the spirit and purpose of this ordinance and not inconsistent with,

or contrary to, the objectives sought to be accomplished by this Ordinance and the principles of sound

planning.

The proposed usage of the site appears to be consistent with the requirements of the ordinance and

is supported with the objectives of the 2011 Master Plan.

3. SECTION 8.7.3 (10) (WINERY -CHATEAU) REGULATIONS-

The Board finds that under Section 8.7.3 (10), the presented site plan and special use permit request meets the

conditions associated with said provision as explained within the following:

a. It is the intent of this section to permit construction and use of a winery, guest rooms, and single family

residences as a part of a single site subject to the provisions of this ordinance. The developed site must

maintain the agricultural environment, be hannonious with the character of the surrounding land and uses,

and shall not create undue traffic congestion, noise, or other conflict with the surrounding properties.

The proposed site plan indicates that the special use will take place upon roughly seventy-five (75)

acres of land and will operate as it has since the winery’s inception in 2005.

b. The use shall be subject to all requirements of Article VII, Section 8.5, Food Processing Plants in A-i

Districts and the contents of this subsection. Data specified in Section 8.5.2, Required Information, shall

be submitted as a basis for judging the suitability of the proposed plan. Each of the principal uses shall be

subject to the terms and conditions of this ordinance except as specifically set forth herein.

The applicant’s request is in compliance with the requirements under Section 8.5 and Section 8.5.2.

c. The minimum site shall be fifty (50) acres which shall be planned and developed as an integrated whole.

All of the principal and accessory uses shWbe set forth on the approved site plan.

The applicant’s site encompasses a total of fifty-nine (59) acres of land under operation which

serves as the primary area supporting the winery through grape production. The site is comprised

of a combination of vineyard, open areas for air drainage, and navigational lanes for agricultural

equipment.

d. The principal use permitted upon the site shall be Winery, Guest Rooms, Manager’s Residence, and

Single Family Residences shall be allowed as support uses on the same property as the Winery. In

additional to the principal and support uses, accessory uses for each such use shall be permitted provided,

that all such accessory uses shall be no greater in extent than those reasonably necessary to serve the

principal use.

The applicant’s first amendment to their SUP is a proposal to construct physical additions to the

principal structure, the Winery-Chateau. Said construction is a means to expand the processing

facility for additional production capacity and outdoor space for those visiting the winery.
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e. For purpose of computation, the principal and each support use identified in sub-section (d) above shall
be assigned and “area equivalent” as set forth herein. The total “area equivalent” assigned to the principal
uses shall not exceed the actual area of the site.

Refer to the following assessment below.

f. “Area equivalents” shall be calculated as follows:

Winery: five (5) acres or the actual area to be occupied by the winery including parking, whichever is
greater;

Manager’s Residence: five (5) acres;

The existing homestead of the applicant is considered the manager’s residence and measures five
(5) acres in size.

Single Family Residences; five (5);

No additional single family residences have been proposed at this time.

Guest Rooms: five (5) acres for each 3 rooms, not to exceed a total of twelve (12) guest rooms;
The applicant is permitted to host a maximum of two (2) guest rooms given the proposed location.

g. The number of single family residences shall not exceed six (6). The manager’s residence shall not
contain or be used for rental guest rooms. The number of guest rooms shall not exceed twelve (12).

At this time the applicant is not permitted to establish any new residential units.

h. Not less than seventy-five percent (75%) of the site shall be used for the active production of crops that
can be used for wine production, such as fruit growing on vines or trees.

Per the attached site plan the applicant currently has roughly forty-four (44.89) acres of vineyard
in active production. Again, the total site area is approximately fifty-nine (59) acres, thus the total
area utilized for agricultural production is roughly seventy-six percent (76%).

i. The facility shall have at least two hundred feet (200’) of frontage on a state or county road.

The applicant’s site has roughly twenty-fire hundred feet (2,500’) of frontage on Blue Water Rd.

j. The winery chateau shall be the principal building on the site and shall have an onsite resident manager.

The existing winery will remain the principal building onsite. The resident manager does and will
remain ‘within the existing homestead located upon the southwest portion of the property.

k. All guest rooms shall have floor areas greater than two hundred fifty (250) square feet. Maximum
occupancy shall be limited to five (5) persons per unit. No time sharing shall be permitted.

The applicant’s existing guest house quarters is permitted two (2) guest rooms Of which are in
compliance with the ordinance concerning size and layout.
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1. No exterior lighting shall have a source of illumination or light lenses visible outside the property line of

the site and shall in no way impair safe movement of traffic on any street or highway.

Per the current land use permit, and illustrated on the amended final site plan, the applicant is in

compliance with the ordinance and is not permitted any additional lighting.

m. Accessory uses such as facilities, meeting rooms, and food and beverage services shall be for registered

guests only. These uses shall be located on the same site as the principal use to which they are accessory

and are included on the approved Site Plan. Facilities for accessory uses shall not be greater in size or

number than those reasonably required for the use of registered guests.

All uses permitted shall take place onsite within both the principal structure and its surrounding

vineyard areas.

n. Well and septic system- Proof of evaluation of the well and septic system by the Health Department and

conformance to that agency’s requirements shall be supplied by the owner.

All necessary permits have been pulled and arc in compliance with the appropriate regulating

bodies for the existing operation.

o. Fire safety

I. All transient lodging facilities shall conform to the Michigan State Construction code section
regulating fire safety.

11. An onsite water supply shall be available and meet the uniform published standards of the Peninsula

Township Fire Department.

III. A floor plan drawn to an architectural scale of not less the 1/8”: 1 foot shall be on file with the Fire

Department.

N. Each operator of a transient lodging facility shall keep a guest registry which shall be available for

inspection by the Zoning Administrator and police and fire officials at any time.

V. Master keys for all rooms shall be available at all times.

p. Fencing or Planting Buffer- In the event that the Township Board determines that noise generation may

be disturbing to the neighbors or that the establishment is in an area where trespass onto adjacent

properties is likely to occur, then the Township Board may require that fencing or a planting buffer be

constructed and maintained.

At this time staff does not anticipate the need for any new plantings or vegetative buffering. The

physical usage of the principal structure should not alter form that existing under the current

special land use permit which continues to operate in compliance with the Ordinance.
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q. Rental of Equipment- Rental of snowmobiles, ATVs or similar vehicles, boats and other marine
equipment in conjunction with the operation of the establishment shall be prohibited.

Rental of equipment is not permitted onsite

r. Activities and Outdoor Gatherings- Activities made available to registered guests shall be on the site used
for the facility or on lands under the direct control of the operator either by ownership or lease. Outdoor
activities shall be permitted if conducted at such hours, and in such manner, as to not be disruptive to
neighboring properties.

Activities or outdoor gatherings shall take place after the normal operating hours of the Winery-
Chateau operation and are required to conclude said activities or gatherings no later than 9:30 pm
per Section 8.7.3 (10) (u) S (b),

s. Signs shall be in accordance with Section 7.2.2 (4) which governs signs in the A-I Agricultural District.

All existing signs are in compliance with the guidelines of the ordinance.

t. A two hundred foot (200’) setback shall be maintained between guest accommodations and facilities and
agricultural crops, unless it is demonstrated that a lesser setback can be maintained which will provide for
an equal level of protection form agricultural activities to residents, visitors and guests of the Winery-
Chateau. Upon such demonstration, the Township Board maypermit a lesser setback.

Approval of the existing SUP #115 demonstrated that the original winery structure’s setback ofone
hundred and two feet (102’) from the adjacent property bas maintained sufficient protection of
those residents, visitors, and guests of the Winery-Chateau. Again, the Township has not received
any complaints regarding the existing winery operation at its current setback and location. The
proposed addition to the structure, specifically upon the western side, would reduce this setback for
one hundred and two feet (102’) to eighty feet (80’). Staff does not anticipate any negative impact
to neighboring parcels as this area is to house processing equipment and wine production storage
tanks.

u. Guest Activities Uses- The Township Board may approve Guest Activity Uses (Activities by persons who
may or may not be registered guests) as an additional Support Use, subject to the following:

The current Winery-Chateau section of the ordinance required seventy-five percent (75%) of the site
to be used for the active production of crops that can be used for wine production such as fruit
growing on vines or trees, but does not require that any of the wine produced on the site be made
from wine fruit grown on Old Mission Peninsula, To assure that, in addition to the minimum parcel
size required for a Winery-Chateau, there is additional fann land in wine fruit production in Peninsula
Township if Guest Activity Uses are allowed to takeplace at a Winery-Chateau facility.

At this time the applicant owns and operates their vineyard upon roughly seventy-five (75)
acres within the Township. Currently, no additional land is under lease within the Peninsula
for purposes of purchasing grapes other than those produced on lands under ownership of
applicant.
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IL Guest Activity Uses are intended to help in the promotion of Peninsula agriculture by:

1. Identifying ‘Peninsula Produced” food or beverage for consumption by the attendees.

ii. Providing “Peninsula Agriculture” promotional brochures, maps and awards.

m. Including tours through the winery and/or other Peninsula agriculture locations.

The applicant is prepared to continue promoting Peninsula based agriculture throughout their

operations. Furthermore, the applicant will be limited to conduction those uses allowed under

section 8.7.3 (10) (u) 2 via wine and food seminars, meetings of non-profit groups and meeting

of agriculturally related groups.

If the applicant wishes to utilize guest activity uses, said uses should be conducted at a time

after those established normal hours of operation. Section 8.7.3 (10) (u) 5 (b) requires all guest

activity uses be concluded no later than 9:30 pm.

4. COMPLIANCE WITh GOVERNMENTAL REGULATIONS-

The petitioner shall comply with all State, County, Township and other governmental regulations relative to the

establishment for a parcel zoning A- 1, Agricultural, with the above permitted use(s) on site, which includes

meeting the requirements of the Michigan Department of Transportation (MOOT), the Grand Traverse County

Drain Commissioner (GTCDC), the Grand Traverse County Road Commission (GTCRC), and the Grand

Traverse County Health Department (GTCHD), Zoning compliance is based on the governing Special Land Use

document, approved site plan, and Articles 6 and 8 of the Peninsula Township Zoning Ordinance.

5. CONDITIONS AND SAFEGUARDS-

_____

Compliance with approved site plan as signed by the Peninsula Township Planner, verifying compliance with the

1972 Peninsula Township Zoning Ordinance, and the information requested and conditions of approval as

recommended by the Planning Commission and the Peninsula Township Board.

The petitioner shall maintain in compliance with the following conditions put forth in the approval of the Special

Land Use or be subject to Section 6 below:

Conditions and Safezuards- the Board may suggest such additional conditions and safeguards deemed necessary

for the general welfare, for the protection of individual property rights, and for insuring that the intent and

objectives of the Ordinance will be observed. The breach of any condition, safeguard or requirement shall

automatically invalidate the permit granted.

I. Compliance with the rules and regulations of Grand Traverse County Road Commission, Grand

Traverse County Drain Commission, Grand Traverse County Health Department and any other

agencies associated with the development of the property for such purpose.
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2. If future guest activity uses are to be applied upon the property, then the applicant must submit
annual grape production and purchase numbers to the Township’s staff for review.

6. COMMENCEMENT AND COMPLETION OF SPECIAL LAND USE-

The commencement and completion of Special Land Uses are governed by Section 8.1.2(5) of the Peninsula
Township Zoning Ordinance. Violations of the Special Land Use and accompanying Site Plan are enforceable and
remedies available under Section 4.2 of the Zoning Ordinance.

7. EFFECTiVE DATE OF SPECIAL LAND USE-

The Special Land Use shall be effective when the application has been approved by the Peninsula Township
Board. The Board approves by a vote of:

AYES 0
NAYS 0
ABSTAINING 0
ABSENT 1

The undersigned hereby certifies that she is the Clerk for the Township of Peninsula, Grand Traverse County,
Michigan and that the foregoing Special Use Permit was approved by the Peninsula Township Board on April 10,
2012.

The undersigned further certifies that a quorum was present at said meeting and that said meeting complied with
all applicable laws and regulations.

Monica A Hoffman, Peninsula Township Clerk

Approved by the Peninsula Township Board on April 10, 2012.

Robert K. Manigold, Peninsula Township Supervisor

THIS PERMIT SHALL BE ATTACHED TO THE SITE PLAN AND BECOME A PART THEREOF
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I hereby acknowledge that I have received a true copy of the Special Land Use and I have been informed of said

requirements of this Special Land Use Permit and of the requirements of the Peninsula Township Zoning

Ordinance pertaining to the operation of the approved Winery-Chateau.

Walter Brys

Eileen Brys
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